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NOTES OF THE WEEA 











Northern Ireland : Service of Summons 


The Magistrates Courts Act, 1957, 
with its procedure for enabling defen- 
dants to plead guilty by post, is in- 
tended to save both the prosecution 
and the defence from unnecessary 
attendances in minor cases in which the 
facts are not in dispute. But it is 
essential that everything necessary to 
give the court jurisdiction should be 
strictly attended to and the basic 
requirement is, of course, that the sum- 
mons alleging the offence shall have 
been duly served on the defendant. 


In the vast majority of 1957 Act pro- 
cedure cases the service is by post and 
it is essential, therefore, to bear in 
mind the provisions of r. 76 (5) of the 
Magistrates’ Courts Rules, 1952, which 
makes it clear that the provisions in 
r. 76 (1) (c) about postal service do not 
authorize the service of a summons 
outside England and Wales. We refer 
specially to this matter because we 
understand that the Belfast office of the 
Automobile Association, according to a 
report in The Guardian of October 27, 
are concerned about what were referred 
to as attempts to bring residents of 
Northern Ireland under the jurisdiction 
of English courts. A solicitor instructed 
by the association, who was ‘said to 
hold a watching brief for them, was 
allowed to address a justices’ court and 
to inform them that the association’s 
view is that even if a Northern Ireland 
resident acknowledged the receipt of a 
summons served by post and purported 
to plead guilty this would not give the 
court jurisdiction to proceed because 
the summons had not been validly 
served. In the case which led to these 
observations being made the police 
officer concerned stated that an un- 
successful attempt had been made to 
serve the summons, on a Northern 
Ireland resident, by registered post, but 
there had been no acknowledgment and 
he asked that the summons be marked 
“not served.” 

This is an important matter. There is 
no provision (other than in the Main- 
tenance Orders Act, 1950) for the ser- 
vice of a summons in Northern Ireland. 
A warrant for an offence can be backed 
for execution there by virtue of s. 12 
of the Indictable Offences Act, 1848, 


and s. 103 of the Magistrates’ Courts 
Act, 1952. Courts must be careful not 
to purport to exercise jurisdiction to 
deal with cases in which a summons has 
not and in fact can not, be served. 


The Police and the Public 

An experienced police officer’s views 
on various matters concerning the rela- 
tions between police and public were 
given at a rotary club meeting which 
was addressed by a chief constable who 
stated that he went into the police ser- 
vice from school and had served in 
many parts of the country. The report 
we have seen is in the Hereford Citizen 
and Bulletin of October 23. 

The speaker stated that he had never 
been offered a bribe and he asked his 
audience “Do you know anyone who 
offers bribes ? Do you offer bribes ? ” 
He asked why, therefore, should the 
public assume that the police service is 
becoming corrupt because a couple of 
police officers have been corrupt. 

Dealing with the question whether 
chief constables should be answerable 
to Parliament or to local councils fae 
pointed out that every policeman is 
answerable at all times to the law of 
the land and to the police discipline 
regulations and suggested that this is 
sufficient. He pointed out that the res- 
ponsibility of maintaining the Queen’s 
peace is on every citizen and that the 
only difference, so far as the policeman 
is concerned, is that it is for him a full 
time job. 

On the subject of allegations of im- 
proper conduct by police officers to 
prisoners in custody the chief constable 
said that not once in the 15 months 
that he had occupied his present post 
had any member of the public made 
to him allegations against any member 
of his force. His comment on the en- 
forcement by police of road traffic laws 
and objections by the public to this 
was “If the public does not like the 
road traffic law, why does it not alter 
it instead of complaining about the 
policeman ? ” 

It is easy for unthinking and not 
fully informed people to criticize the 
police when publicity is given to cases 
in which the conduct of certain police 
officers excites, and perhaps justifies, 
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unfavourable comment and it is well, 
therefore, for the policeman’s point of 
view to be given equal publicity. 


No Drink While Driving 

We have received information about 
a new movement “ The Association of 
Pledged Motorists” whose members 
voluntary pledge themselves not to take 
any alcoholic drink when driving, either 
immediately before or during a journey. 
Life membership can be secured for 
10s., and non-drivers can give support 
to the movement by joining as associate 
members on payment of a fee of 5s. 

Those sponsoring the association 
point out that modern conditions on 
the roads make it essential that drivers 
should “have all their wits about 
them” and that as drinking affects a 
driver’s judgment and his sense of res- 
ponsibility, drivers should not take the 
risk of making themselves less able than 
they otherwise would be to deal with 
any emergency which may arise. It is 
suggested that joining the association 
and taking the pledge which this re- 
quires will give those who join a feel- 
ing of moral support from association 
with their fellow members. It is also 
hoped that if the movement grows it 
will create “such a public opinion on 
the matter that motorists of all kinds, 
public spirited and otherwise, will feel 
the pressure of it and regard as imper- 
ative the rule ‘ no drink when driving.’ ” 

We are glad to give publicity to this 
matter because nothing but good can 
come from drivers joining the associa- 
tion and abiding by the pledge which 
membership requires. It will be most 
interesting to see what support is forth- 
coming fromm the public. The hon. 
secretary is the Rev. William Thompson 
of Wesley Manse, Church Road, 
Gateshead 9. 


A Learner’s Problem 

The Birmingham Post of October 23, 
reports brietly a case in which a learner- 
driver was involved in a collision and 
was fined subsequently for not being 
accompanied by a competent driver 
and not displaying “L” plates. He is 
reported to have stated, in explanation 
of these offences, that his driving in- 
structor had been taken ill and had had 
to go home on a bus. 

Accepting this explanation as a true 
one One can appreciate that the learner, 
in such circumstances, would be in a 
difficulty. He could not lawfully drive 
the car a yard once his instructor had 
left, and he could not just abandon it 
and go home. But at least two 
possibilities suggest themselves, one 


JUSTICE OF THE PEACE AND LOCAL GOVERNMENT REVIEW, NOVEMBER 14, 1959 


that he should have gone to the nearest 
policeman and told him of his difficulty 
and asked for his advice and the other 
that he should have gone to a garage 
and asked for a competent driver to 
accompany him home. This might have 
proved to be fairly expensive but pro- 
bably far less expensive than the fines 
of £10 and £5 which were imposed in 
respect of the two offences which he 
committed. 


Supervision of a Person who holds a 
Licence 


It is quite common when the question 
of learner drivers is being discussed to 
speak of the need for their being accom- 
panied by a “competent driver.” This 
may be a misleading expression. The 
requirement of reg. 16 (3) (a) of the 
Motor Vehicles (Driving Licences) 
Regulations, 1950, is that the learner 
shall use it “ only when under the super- 
vision of a person who is present on 
the vehicle with him and holds a licence, 
not being a provisional licence, authoriz- 
ing him to drive a vehicle of the same 
class as the vehicle being driven by the 
holder of the provisional licence” . . 

The Regulations are made under the 
Road Traffic Act, 1930, s. 30, and the 
Road Traffic Act, 1934, s. 6. “ Licence” 
in reg. 3 (as amended by the Motor 
Vehicles (Driving Licences) (Amend- 
ment) Regulations, 1957, is defined as 
meaning “a licence to drive a motor 
vehicle,” and includes a_ provisional 
licence, and this means a licence granted 
under part I of the Road Traffic Act, 
1930. 

Visitors to this country may, by virtue 
of the Motor Vehicles (International 
Circulation) Order, 1957, drive here for 
a certain time on a domestic driving 
permit issued in a country outside the 
United Kingdom. Such a domestic 
driving permit is not a licence within 
the meaning of reg. 16 (3) (a), supra. 

Our reason for referring to this 
matter is that the Evening Argus, 
Brighton, of October 28, printed a re- 
port of a case in which a learner motor 
cyclist was summoned for carrying a 
passenger who was not herself the 
holder of a licence authorizing her to 
drive a motor bicycle (see reg. 16 (3) (b) 
of the 1950 Regulations). His lady 
passenger held a Swiss driving permit 
and he said that he thought that this 
allowed him lawfully to carry her. 
Incidentally he committed the further 
offence of not displaying “‘L” plates. 
It may well be that the use of the ex- 
pression “ accompanied by a competent 
driver” might mislead a learner into 
thinking that anyone, like the Swiss lady 
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in this case, who was competent in her 
own country (and here, within the terms 
of the 1957 Order) to drive a motor 
vehicle of the appropriate class was a 
suitable supervisor or passenger within 
reg. 16 of the 1950 Regulations. 


A Judge’s View on Dangerous Driving 
Penalties 

In the Yorkshire Post of October 16, 
1959, there is a report of a case in which 
a driver was sent to prison for three 
months and disqualified for five years for 
causing death by dangerous driving. As 
we have said in the past, it is often a 
matter of chance when a vehicle is driven 
dangerously on the roads today whether 
there is or is not an accident and whether 
or not someone is injured or killed. 

The learned Judge in the case in 
question is reported as saying that the 
Home Secretary and the Lord Chancellor 
had been pressed by members of both 
Houses of Parliament that the courts 
were not sufficiently severe on people 
who drove dangerously. He said that it 
was clear to him that people would take 
fewer risks in overtaking on bends and 
would drive less fast on narrow roads if 
they appreciated more than they did at 
present that conviction for dangerous 
driving might involve almost certainly 
imprisonment and substantial disquali- 
fication. He thought there would be 
better driving if this could be impressed 
on drivers. 3 

Although the learned Judge did not say 
so the obvious inference from his re 
marks is that it is for courts dealing with 
such cases to impress these facts on 
drivers by the way in which they deal 
with those convicted by them of dan- 
gerous driving. There seems to be no 
other effective way of teaching the lesson. 


Excessive Noise 

According to the Evening Argus, 
Brighton, Shoreham magistrates were 
told recently by a policeman that there 
have been many complaints in Lancing 
recently about the noise from motor 
cycles. We should not be surprised to 
learn that there had been similar com- 
plaints from places all over the country. 
The occasion of the reference to the 
matter at Shoreham was the prosecu- 
tion of a motor cyclist for excessive speed 
and for causing excessive noise. He was 
fined £2 for each offence. Two police 
witnesses stated that they shouted to the 
defendant to stop but that the sound of 
their shouting was drowned by the noise 
made by the motor cycle. We feel sure 
that many of our readers will be grateful 
to the police and to the courts if effective 
steps are taken to tackle this problem of 
noisy exhausts. 
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An Appropriate disqualification 

Dangerous driving can never be a 
minor offence and it can be a very grave 
one. The offence described in a report 
in the Liverpool Daily Post of October 
27, comes, in our view, into the cate- 
gory of very grave offences. A young 
woman had been keeping company with 
a young man of her own age (21) for 
some four years, but she had decided to 
stop going out with him. On the 
occasion which led to his appearance 
before a magistrates’ court she was 
walking with another man and she and 
her companion had, in her words, 
to pin themselves against a wall to avoid 
being struck by a car driven by the 
defendant. The latter pleaded guilty to 
driving dangerously and was sentenced 
to three months’ imprisonment and dis- 
qualified for driving for five years. The 
young woman said that after shouting 
threats at her he drove the car on to the 
kerb and swerved back on to the road. 
“It happened a few times. I screamed 
because he really frightened us,” she 
added. 


The defendant’s defence to a graver 
charge of attempting to cause bodily 
harm was that he didn’t intend to harm 
either of the people concerned, that he 
was showing off and trying to frighten 
them. This charge weis dismissed. 


The use of a motor vehicle in the way 
which this defendant admitted using it 
is quite intolerable and the courts ad- 
judication indicates that this was the 
view which they took of the matter. 
Their order for disqualification ensures 
that this young man cannot lawfully 
drive a motor vehicle for at least 2} 
years, during which time he may have 
learned to behave himself better. At 
the time of the offence he was a pro- 
visional licence holder and committed 
the further offences of driving unaccom- 
panied and without “ L ” plates. 






This Was Far From a Joke 


A car owner who allowed a woman 
who had no driving licence and whom 
he knew to be under the influence of 
drink to drive his car is reported in 
The Birmingham Post of October 23, 
to have said “ It was part of a joke, but 
I realize we were very foolish”. How 
any sane person could consider such 
an escapade to be a joke is past the 
ordinary person’s comprehension. The 
subsequent court proceedings cost the 
woman £20 for driving whilst under the 
influence of drink with £5 5s. costs, £10 
for driving without insurance and £2 
for driving without a licence. The man 
Was fined £10 and £2 respectively for 





aiding and abetting the first and third 
offences and £10 for permitting the 
second one. The report states that the 
man’s licence was endorsed, but there is 
no report of either of the offenders 
being disqualified. 

There was no question here of there 
being no potential danger because a 
police officer’s attention was attracted 
to the car by the engine’s being noisily 
accelerated and by the fact that the 
car Was Zigzagging. As we have pointed 
out on other occasions, deliberately to 
behave in such a way that other road 
users are likely to be put in peril unless 
they take unusual precautions to pro- 
tect themselves from collision with a 
vehicle which is not under proper con- 
trol is conduct of a most blameworthy 
kind. In this particular case the owner 
of the car would seem to have been at 
least as much, if not more, to blame 
than the woman driver. Could he 
properly have complained if he had 
been disqualified ? She obviously could 
not have done so. 


Consecutive Sentences 


Section 108 of the Magistrates’ Courts 
Act, 1952, enacts that where a magis- 
trates’ court imposed two or more terms 
of imprisonment to run consecutively 
the aggregate of such terms shall not, 
subject to the provisions of that section, 
exceed six months. The exception is that 
where two or more terms are imposed 
in respect of an indictable offence tried 
summarily under s. 19 of that Act the 
aggregate of the terms so imposed and of 
any other terms imposed may exceed six 
months but must not exceed 12 months 
except as provided in following provisions 
of the section. We are not here con- 
cerned with these later provisions, but we 
call attention to those which we have set 
out because of a report we notice in The 
Guardian Journal, Nottingham, of October 
20, 1959. 


It is stated in that report that a defend- 
ant was convicted, after pleading guilty, 
of driving while not insured and of 
driving while disqualified. The report 
states that he was sentenced to three 
months’ imprisonment for the former 
offence and to six months’ imprisonment 
for the latter “‘the sentences to run 
consecutively.”” Assuming that this is an 
accurate report of the proceedings it 
would seem that there were not two 
sentences imposed in respect of indictable 
offences tried summarily under s. 19 of 
the Act of 1952 and that the aggregate for 
consecutive sentences could not exceed 
six months. 


It is further stated in the report that on 
a charge of stealing a motor cycle and 
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other property the defendant was com- 
mitted to quarter sessions for sentence. 
Section 108, supra, applies, of course, only 
to sentences imposed by a magistrates’ 
court. 


Assault on a Bailiff 


Imposing a month’s imprisonment on a 
man and his wife after hearing how they 
had assaulted a county court bailiff, the 
Judge of the county court said, according 
to the Western Mail, that this was quite 
inadequate but the maximum he could 
impose. It was stated that the assault 
took place when the bailiffs went to 
execute commitment warrants. The 
hearing was in the absence of the defend- 
ants, although it was said that the man 
had appeared and gone away again. 


It may seem strange at first sight that 
the learned Judge was unable to pass a 
sentence of more than one month for 
assault seeing that a magistrates’ court 
bas power to sentence to two months for 
a common assault. The explanation, no 
doubt, is that the learned Judge was acting 
under his power to commit for contempt, 
and not for the criminal offence of 
assault. Had the bailiff chosen to proceed 
on his own complaint to a magistrates’ 
court that court could, if it thought fit, 
have imposed a severer penalty. 


The Deg and its Collar 


A layman reading the account in a 
newspaper of a case in which a man 
was fined for stealing a dog and separ- 
ately fined for stealing the collar might 
well wonder why what seemed a single 
theft had to be dealt with in two parts. 
The answer, of course, is that a dog 
is not the subject of larceny at common 
law, and the offence of dog-stealing 
is made by statute a summary offence, 
while stealing -a dog collar is simple 
larceny. Thus it comes about that the 
two offences are separately charged. 


There used to be a story current 
that in Victorian days a well known 
member of the bar suffered the theft of 
his dog, and being enraged by this, he 
decided that the punishment for dog 
stealing would not be adequate, so he 
preferred a further charge of the felony 
of stealing the collar. Whether this 
story be true, we cannot at this date be 
certain, but it used to be said that the 
practice of preferring the two charges 
dated from this incident. 


Whether it is necessary in these days 
that there should be so many different 
offences of larceny is questionable. The 
law of larceny is in many respects com- 
plicated and difficult, and its simpli- 
fication would be a welcome change. 
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Trespass on Railways 

Not long ago the father of a boy 
who was summoned for trespassing on 
a railway was reported to have com- 
plained of proceedings being brought 
for such a trivial matter (see p. 597, 
ante). That trespass of this kind is not 
trivial was proved at the recent inquiry 
into an accident at Manchester. 


The Inspecting Officer of Railways 
said that one cause of the accident, 
in fact the immediate cause, was that 
a signal had been tampered with so that 
it showed yellow when it should have 
shown red. This must have been done 
by a trespasser. 


A railway police officer said that 
trespass was becoming an_ increasing 
problem. Most of it was by boys be- 
tween nine and 14. In this instance 
the trespassers had to climb over 
barbed wire. The witness suggested 
that publication of the names of those 
who were caught might prove a deter- 
rent. That is a matter for juvenile 
courts to decide, but better still would 
it be if parents could dissuade their 
children from trespassing, emphasizing 
the danger they create when they not 
only trespass but also tamper with rail- 
way lines and signals, as well as running 
risk of injury themselves by wandering 
about on the lines. It is rather hard 
on teachers to expect them to be con- 
stantly doing what parents ought to 
do, but perhaps they are prepared to 
do what they can in this direction. 


Detained for Questioning 


Persons who can possibly give some 
information to the police about a crime 
under investigation, whether they are 
suspected or not are sometimes asked 
to go to a police station and, quite 
properly, they are asked questions. It is 
sometimes stated in the press that such 
a person was allowed to leave after 
some time. That might create the im- 
pression that he was in custody and 
that a person can be detained against 
his will if the police think he can be of 
assistance. It is the obvious duty of a 
potential witness to give what help he 
can, and it should not be necessary to 
do any more than to point this out and 
put questions to him. If at some stage 
he becomes so far suspected of the 
crime that the police decide to arrest 
him, then the questioning will stop un- 
til a caution has been given. 


We have been interested to read the 
comments of a distinguished American 
author, Professor Roy Moreland in his 
book Modern Criminal Procedure. He 
begins by saying that questioning with- 





out arrest is unlawful at common law, 
but he is obviously referring to 
questioning a person who is detained, 
for he says: “Any detention without 
lawful arrest is an illegal interference 
with personal freedom. It is the policy 
of the law to accuse those reasonably 
believed guilty of crime, not to ask 
them questions. A fortiori one not 
reasonably suspected of an offence 
should be immune from such proce- 
dures.” He admits that the rule is often 
violated and blames the apathy of a 
democratic public as to fundamental 
freedoms. If police officers need more 
authority, he says it should be given to 
them, but he thinks it has been with- 
held deliberately; powers of arrest on 
suspicion are in general adequate in the 
United States. 


In this country the due observance 
of the Judges’ Rules protects those who 
may be subjected to questioning by the 
police, and police investigations appear 
to be generally conducted satisfactorily. 


Third Degree 

The same book contains some in- 
teresting discussions on the use of third 
degree methods. Professor Moreland 
thinks there is great danger in allowing 
law enforcement officers to question 
persons in custody, as being against the 
accusatorial form of legal prosecution, 
and being in fact inquisitorial. It fre- 
quently leads, he says, to the infliction 
of oppressive mental and/or physical 
cruelty by such officers, violating con- 
stitutional principles. These practices 
are commonly described as third degree, 
and though consistently condemned by 
the courts are frequently winked at un- 
less the circumstances of the particular 
occasion were so sensational as to be 
particularly revolting. This, continues 
Professor Moreland, has become one 
of the best illustrations of the difference 
between the law in books and the law 
in action. We are glad to note that he 
adds that the situation is quite different 
in England. 


One remedy against third degree 
methods that has been suggested by one 
American authority (Warner) is to 
require questioning to be in public, as 
in some continental countries. To this 
Professor Moreland replies that though 
the questioning would be in public, the 
preparation could be in private. In 
his opinion this question of the third 
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degree must be met head on. Firg, 
there should be a statute making cop. 
fessions obtained by enforcement 
officers inadmissible in evidence unless 
made in the presence of an attorney 
for the accused. Secondly, there should 
be a statute prohibiting mental and/or 
physical duress and making it a crime. 


Professor Moreland quotes one 
authority (Ripley) to the effect that the 
expression “third degree” was bor. 
rowed from the Russians and adds ina 
footnote: “The Russian police rules had 
three degrees according to this well 
known authority on interesting world 
facts and customs: first, cross examin- 
ation; second, confrontation; _ third, 
severe physical duress.” 


Police Pay v. Industrial Pay 


The Guardian in its issue of Octo- 
ber 27, publishes a report of observa. 
tions made by the chief constable of 
Derby about police pay. He said that 
recruiting in Derby was being hampered 
because the force could not compete 
with the rates of pay offered by 
loca! industries. He cited a particular 
example of a suitable applicant who 
refused to join the police because his 
starting pay would be £9 16s. per week, 
whereas he was earning £14 a week as 
a gateman at a local factory. 


It is pointed out that a constable’s 
pay rises at present to £13 16s. a week 
and that he can obtain up to 36s. a week 
housing allowance. But this does not, 
in the case of the man concerned, 
bridge the gap between £9 16s. and £14, 
and it is not unreasonable to suppose 
that the duties of a gateman at a fac 
tory are probably less onerous and 
responsible than those of a police con- 
stable. 


We recognize that this is a very diff- 
cult problem and that pay is not the 
whole answer to it. The chief constable 
went so far as to suggest that constables 
should be paid at least £2 above the 
national average of the working man. 
We do not know whether this was 
intended to apply to the top or to the 
bottom of the constable’s salary scale. 
One thing is certain. If the public is 
to have a sufficient police force to cope 
adequately with the manifold duties 
which have now to be performed by 
the police they must be prepared to pay 
the necessary price. 














Octo- 
serva- 
le of 
1 that 
pered 
npete 
1 by 
cular 


e his 


week, 
ek as 


ible’s 
week 











CXXIII 


From time to time applications are made to magistrates’ 
courts under the Police (Property) Act, 1897, and these appli- 
cations occasionally give rise to interesting points of law. 
Section 1 (1) of that Act reads: “ Where any property has 
come into the possession of the police in connexion with 
any criminal charge . . . a court of summary jurisdiction may, 
on application either by an officer of police or by a claimant 
of the property, make an order for the delivery of the 
property to the person appearing to the magistrate or court 
to be the owner thereof, or, if the owner cannot be ascer- 
tained, make such order with respect to the property as to 
the magistrate or court may seem meet.” 

The courts cannot derive much assistance from the case 
law on the subject. The leading case usually cited in this 
connexion is Marsh v. Police Commissioner (1945) 109 J.P. 
45. In that case a guest at an hotel, when asked to pay his 
bill, said that he was unable to do so, but he handed to the 
manager of the hotel a ring as security for payment. He had 
in fact obtained the ring by fraud, and he was subsequently 
convicted of the larceny of it. It came into the possession of 
the police in connexion with this charge, and proceedings 
were later brought under the Police (Property) Act, 1897, 
both by the company from which the ring had been obtained 
and by the hotel manager who had obtained it as security 
for payment of debt. 


The Court of Appeal (reversing the decision of the 
Divisional Court) gave judgment in favour of the manager 
of the hotel. In the course of his judgment Lord Goddard 
said at p. 47, “ Counsel says that the (company from which 
the ring had been obtained) were the owners of the ring, 
and, therefore, even if the justices came to the conclusion 
that the hotel had a lien, the section does not entitle them 
to hand the ring to the hotel, because the hotel company 
were not the owners thereof. I do not think it is necessary 
to give a concluded opinion on the meaning of the word 
‘owner’ in the subsection. The only matter with which we 
are dealing is the claim of (the representative of the company) 
to have the ring handed to him, and against that decision he 
appealed by way of special case to the Divisional Court. It 
is on that proceeding that we are now hearing this appeal, 
because the Divisional Court held that (the representative) 
was entitled to the ring. In my opinion, the decision of the 
justices was right, that (the representative) was not entitled 
to have the ring.” 


In view of the requirement of the section that the property 
should be delivered to the person appearing to be the owner 
(and not, it may be noted, to the person apparently entitled 
to immediate possession), and as it was clear in this case that 
the company from which the ring had been stolen were the 
Owners and that the hotel merely had a lien, the decision 
of the Court as set out in the reports is difficult to under- 
stand, as is also Lord Goddard’s statement that it was not 
necessary to give a concluded opinion of the meaning of the 
word “ owner ” in the subsection. 


A case under this Act was heard in the West London 
Magistrates’ court on August 20, and September 10, 1959. 
In this case the claimants were S and F who both claimed a 
considerable sum of cash in English currency, some cash in 
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APPLICATION UNDER POLICE (PROPERTY) ACT, 1897 


Dutch currency and a return railway and boat ticket. S and 
another man had been convicted at the Central Criminal 
Court of robbing F of £500 on December 2, 1958, and had 
been sentenced to a term of imprisonment. F claimed that 
the property was the proceeds of this robbery whereas S 
contended both at the Central Criminal Court and in these 
proceedings that he had won the money from F by gambling. 
The two applications were heard together. 

The facts were that, shortly after obtaining the money, 
S had brought a return ticket to Holland, had gone there 
and had subsequently been arrested in that country in pos- 
session of the English and Dutch currency and the return 
half of the ticket. (The man convicted with S had been found 
in possession of similar property but had disclaimed any right 
to it.) 

The learned magistrate, Mr. K. J. P. Barraclough, found 
as a fact that the English currency in the possession of S 
at the time of his arrest was the proceeds of robbery and that 
the owner was F. 

The position was not so straightforward with regard to the 
Dutch currency and the return half of the ticket, as these had 
been obtained by S and had never been in the possession of 
F. There was the further complication that the ticket was 
issued to § and would not be transferable to F and was, in 
any event, out of date. 


At the adjourned hearing on September 10, 1959, the 
magistrate held that, as there was no definition of “ property ” 
in the Police (Property) Act, 1897, and as there was no guid- 
ance from case law, he should give consideration to the 
definition of the word in the Larceny Act, 1916. Section 46 
(1) of this Act states, inter alia: “The expression 
‘property’ includes any description of real and personal 
property . . . and also includes not only such property as has 
been originally in the possession or under the control of any 
person, but also any property into or for which the same 
has been converted or exchanged, and anything acquired by 
such conversion or exchange, whether immediately or other- 
wise.” 

The magistrate also considered D’Andrea v. Woods (1953) 
117 J.P. 560. In that case a number of savings stamps were 
stolen and converted for their cash value into Bank of 
England notes. Some of the notes were handed to the appel- 
lant who knew that they were part of the proceeds of the 
theft and conversion of the stamps, and he was convicted of 
receiving the money contrary to s. 33 (1) of the Larceny 
Act, 1916. 

In view of this case and in view of the definition in the 
Larceny Act, 1916, the magistrate held that F could 
properly be said to be the owner not only of the English cur- 
rency but also of the Dutch currency and the ticket. Accord- 
ingly he made an order for all the property to be delivered 
to F. 

In connexion with the ticket being out of date it is interest- 
ing, though perhaps not strictly relevant, to note that between 
the two dates of the hearing at the West London magistrates’ 
court a report appeared in the Daily Express of an ex gratia 
repayment by British Railways to a person who had pur- 
chased a ticket in 1916 but who had been unable to use it. 





The Rights of Light Act, 1959, contains two separate 
enactments. Section | is temporary in its operation. It affects 
local authorities as landowners. Section 2 is permanent, 
and embodies a reform which might long ago have been 
enacted; it affects local authorities, by bringing new entries 
into the register of local land charges. It is of interest also in 
the context of town and country planning. 


Section 3 of the Prescription Act, 1832, gives the owner 
of a building an absolute right to enjoyment of the amount 
of light which has passed across neighbouring land to the 
windows of that building, during 20 years without material 
interruption. The amount is determined by the size and 
situation of the windows, and may depend upon the distance 
and situation of buildings or other obstructions on neighbour- 
ing land. Section 4 of that Act enacts that the 20 years is 
to be reckoned backwards from the time when an action is 
brought, and that nothing shall be deemed a material inter- 
ruption unless submitted to or acquiesced in for one year 
after the party whose light is interrupted has notice thereof. 
Section 6 provides that enjoyment of the access of light for 
a period less than 20 years shall not be deemed to raise any 
presumption that the building has had light for a longer 
period. The reason for this provision is that the right to light 
can in theory be prescribed for at common law, as well as 
under ss. 3 and 4 of the Act of 1832, though this hardly ever 
occurs in practice. 


Under s. 1 of the new Act, the period of 20 years is to be 
read as if it were 27 years. The section only applies to 
proceedings in an action begun after the passing of the Act 
and before January 1, 1963, and to proceedings begun before 
the passing of the Act but after July 14, 1958, if those pro- 
ceedings have not been finally disposed of before the passing 
of the Act, The date here is that of the presentation to 
Parliament as a command paper of the report of a committee 
under the chairmanship of Mr. Justice Harman: Cmnd. 473 
of 1958. 


The effect is that a right to the access of light, based upon 
enjoyment since a date rather before or during the second 
world war (during which the owner of the potentially servient 
tenement might have been unable to assert his position), will 
not be complete until seven years later than it would have 
been under the Act of 1832. If an action is begun after 1962, 
the period of prescription to be asserted will be that estab- 
lished for rights of light by the Act of 1832, and the present 
section will not affect the action. 


Section 2 is permanent and more important. It provides 
that a person desiring to prevent the establishment by pre- 
scription of a right of light over his land, instead of physical 
obstruction to the access of light, may apply to have a notice 
entered in a public register, stating that the servient owner 
does not desire a right to the access of light to come into 
existence. The enactment is based upon the fact that since 
1832 at least it has been common practice for the property 
owner, who desired in course of time to sell his land for 
building, or himself to build upon his land in such a way as 
to reduce the light available to a neighbouring building, to 
erect some Opaque structure on his boundary, thus cutting 
down the access of light over his own land to the windows 
of that building. This ensured that his neighbour’s windows 
were not obtaining the light to which an indefeasible right 
would accrue on the expiry of 20 years. In order to protect 
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himself completely, he had to make his screen big enough to 
blanket all windows of the existing building. Erecting such 
a screen was on the face of it an unfriendly act; the Lord 
Chancellor told the House of Lords that the structures were 
sometimes called “ spite screens,” and resentment might per- 
sist even when, as often happened, the owner of the existing 
building signed a written acknowledgment that he was enjoy- 
ing the access of light by consent or agreement of the owner 
of the neighbouring land. Since s. 4 of the Act of 1832 pro 
vided that, in order to ensure that interruption to the access 
of light was not merely accidental, there must be at any rate 
an interruption for 12 months out of the 20 years fixed by the 
Act, the screen or similar structure had therefore to remain 
for that period (in the absence of such acknowledgment as we 
have mentioned, by the owner of the existing building) and 
screens commonly remained more or less permanently in 
position, until they fell down or were taken down to prevent 
their falling. Mr. Justice Harman’s committee state, indeed, 
that the screen after fulfilling its purpose of interrupting a 
neighbour’s light for a year was often left to rot, an eyesore 
and sometimes a danger—at best an inconvenience to the 
potential servient owner himself or to his tenants. True, he 
could pull the thing down and put it up again for a year at 
a time at intervals of 19 years, so as to make sure that no 
period of 20 years of access to light to his neighbour’s win- 
dows was ever completed, but this pulling down would be 
troublesome and was not usually done in practice. 


These screens were to be seen all over the country; they 
were recognized by s. 27 of the Public Health Acts Amend 
ment Act, 1907 (now happily repealed) which provided for 
control of temporary buildings, but excluded from its opera- 
tion temporary buildings erected for the purpose of prevent- 
ing the creation of a right of light. Incidentally, although the 
point is now merely academic, it is doubtful whether these 
structures in their usual form were buildings at all to which 
the section mentioned (which dealt with temporary buildings) 
would have applied, but the exception in favour of these 
structures came into the general law from local Acts, and 
was no doubt originally considered desirable at least as 4 
precaution. There was no such exception of these structures 
from the requirement of development permission under the 
Town and Country Planning Act, 1947. Mr. Justice Harman's 
committee had no doubt that this permission was necessary 
though they did not believe Parliament would purposely have 
enacted such a requirement. Be this as it may, the committee 
recorded that there had been a few cases where planning 
permission for a screen was refused, and the Minister of 
Housing and Local Government or his predecessors had 
reversed the refusal on appeal, without throwing any doubt 
upon the applicability of the Act to these screens under the 
heading of “development.” The Minister no doubt com 
sidered that it would be hard upon a property owner 
deprive him of the building value of his land by refusing this 
protection, although the Lord Chancellor had no doubt, when 
proposing the second reading of the Bill for the new Act, 
about the applicability of the Act of 1947—whatever the 
intention of Parliament when that Act was passed. 


Section 2 of the new Act does not preclude the property 
owner from putting up a structure of this sort if he wishes, and 
if he obtains planning permission, but it gives him a less crude 
and less expensive alternative, and one more consonant 1 
modern notions. Instead of putting up a physical obstruction 
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he can now apply to the local authority in whose area 
the building is situated, for which in course of time the 
right of light might be claimed. In s. 2 the draftsman has 
used the expression “‘ dominant building ” and the correspon- 
ding expression “servient land” by anticipation: at the 
moment when notice is given to the local authority under the 
section the easement of light will ex hypothesi not have come 
jnto existence, and there will therefore be neither a dominant 
nor a servient tenement. This however is a linguistic point, 
and the use of accepted terms by anticipation in this context 
is convenient. The application to the local authority is to be 
that a notice shall be registered under the section, and the 
application must be accompanied by a certificate of the Lands 
Tribunal, saying that adequate notice of the proposed appli- 
cation has been given to all persons who, in the circumstances 
existing at the time the certificate was issued, appeared to the 
Lands Tribunal to be persons likely to be affected by the 
registration of a notice in pursuance of the application. This 
procedure departs in detail from that recommended in Mr. 
Justice Harman’s committee in paras. 27 to 30 of their report, 
where they suggested following the procedure established 
under s. 84 (1) of the Law of Property Act, 1925, for cases 
where a property owner seeks modification or removal by the 
Lands Tribunal of a covenant restricting the use of his land. 
The differences between the two procedures are technical ; 
it seems to us that the new Act has found a slightly simpler 
method than is used under the Act of 1925. The central 
feature is preserved, which the committee regarded as impor- 
tant, namely judicial supervision by the Lands Tribunal of the 
preliminary giving of notices to all persons concerned, before 
registration of the servient owner’s notice, which then be- 
comes purely an executive act. The process of preliminary 
notices certified by the Lands Tribunal may strike the layman 
as a little heavy handed, but—as the committee say in para. 
28—it is better for the preliminary notices to be too wide- 
spread rather than too chary. The committee added the 
recommendation that fees, both to the Lands Tribunal and 
to the local authority for registration of the servient owner’s 
notice, ought to be high enough to cover the whole cost: 
such fees will, even so, be a smaller expense than erecting a 
substantial screen, and obtaining planning permission to do 
80. 

Where the Lands Tribunal are satisfied that a case is 
exceptionally urgent, they may certify accordingly, and then 
a notice barring the prescription under the Act of 1832 can 
be registered forthwith in the register of local land charges as 
a temporary notice, for such period as may be specified in 
the Lands Tribunal’s certificate. The last mentioned certifi- 
cate ceases to have effect at the end of the period specified in 
it, but without prejudice to the power of the person to whom 
it has been issued to apply for a further certificate under the 
Previous part of the section, and to have a notice registered 
in the register of local land charges accordingly. 


When the servient owner applies for registration of his 
notice, he must state that this notice is intended to be equiva- 
lent to obstruction of the access of light to the dominant 
building, by the erection upon the servient land of an opaque 
structure of a size to be specified in the application. 

We have mentioned that this registration is to be made by 
the registrar of local land charges, and is to take effect as 
if the notice were a local land charge. This is prima facie 
anomalous because a local land charge as designated by the 
Land Charges Act, 1925, was essentially a charge in favour of 
a local authority or one of certain other putlic bodies. It 
Was never a charge in favour of a private person. It might 
therefore have seemed more logical to have the present notice, 
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which is designed for the protection of a property owner, 
registered under s. 10 of the Land Charges Act, 1925, as a 
land charge of class B or perhaps class D, not as a local land 
charge under s. 15 of that Act, or in the register of local 
land charges at all. Since its object and effect is to protect 
the servient land against the creation of an easement, and 
since it operates in futuro to defeat an apprehended claim, 
rather than to preserve an existing claim or right, it might 
have been considered analogous to a land charge of class D 
(iii) in the Act of 1925, rather than to a local land charge. 
Mr. Justice Harman’s committee recognized this point in 
para. 26 of their report, but they explain that in the register 
of land charges (where unregistered land is concerned) entries 
are by reference to the names of owners, not by reference to 
the land. It is certainly more convenient for general purposes 
to have such an entry made in the register of local land 
charges, which is more easily accessible, and at the present 
day more generally remembered by persons interested in 
property. Moreover, it must be recognized that the types of 
so-called “charges,” entered in the register of local land 
charges, have been expanded since the Act of 1925, and that 
some of the new entries have little resemblance to local land 
charges properly so-called. When you already have in the 
register of local land charges instruments, notices, and orders 
registrable under s. 11 of the Ancient Monuments Act, 1931, 
or s. 19 of the Historic Buildings and Ancient Monuments 
Act, 1953 (which are not even declared to be local land 
charges, although put in the same register) it may not have 
seemed a great extension to put in that register entries 
designed for the protection of private individuals where no 
public rights or public bodies are involved. Before long the 
voluminous rules relating to registration of local land charges 
will receive yet another addition, giving directions about the 
manner of making these new entries. 


The application to have a notice entered in the register 
will specify the position on the servient land in which the 
servient owner would have erected a physical obstruction 
such as a screen if it had still been necessary for him to do 
so, and the notice when registered will then have the same 
effect, in preventing the acquiring of a right of light by the 
dominant ‘building, as if the structure had actually been put 
up, and had remained in that position during the period for 
which the notice has had effect, and had been removed at the 
end of that period. Section 3 of the new Act provides that the 
notice shall have effect until the registration is cancelled, or 
until the expiry of one year beginning with the date of its 
registration, or until the expiry of the period named by the 
Lands Tribunal where the certificate from the Lands Tribunal 
has been a certificate of urgency. The period of one year will 
be normal. 

This is derived from the established practice based upon 
s. 4 of the Act of 1832, when the owner of the servient land 
(it would be more correct to say “the potentially servient 
land ”’) has put up a physical obstacle and has left it there for 
12 months. 

It is open to the owner of a building, which he alleges is a 
dominant building in relation to a right of light already 
acquired, to apply to the court during the period of 12 
months from the registration of the notice, upon the ground 
that he has already acquired the right of light in question 
and that the registration of the notice is therefore miscon- 
ceived. Where the owner of the potentially dominant build- 
ing desires to challenge the registration of the notice, and 
persuades the court that he already has the right against 
which the registration was directed, he will by virtue of s. 3 
(5) of the new Act be entitled to such declaration as the 
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court may consider appropriate in the circumstances, and to 
an order directing that the entry in the register of local 
land charges shall be cancelled or varied as the court deter- 
mines. Once the entry has been put in the register of local 
land charges, all persons interested in the dominant “building 
or any part thereof are to be deemed to have notice of the 
registration, and of the person on whose application it was 
registered. They will, unless and until they bring an action to 
establish the contrary, be deemed to be acquiescing in the 
notice, in the same manner as under the previous law they 
might have acquiesced in a physical obstruction. Mr. Justice 
Harman’s committee indicate, what is not clear on the face of 
s. 3, that the entry should remain in the register of local 
land charges for 20 years. This will no doubt be included 
in the rules to be made under s. 5 by the Lord Chancellor, 
since otherwise the owner of a building, against which the 
(potential) servient owner’s registered notice had become 
effective, would be able to sell the building without disclos- 
ing the effect of the notice. This would not matter to the 
registering owner (not now “servient”’), but it would be a 
fraud upon the purchaser of the building, who would find his 
inchoate right barred until a further period of 20 years has 
passed. 


It may at first sight look strange that the potential servient 
owner is protected, but the potential dominant owner is not, 
in cases where a building was destroyed by enemy action while 
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its period of prescription under the Act of 1832 was running, 
or after its period of prescription had been completed. In 
the latter case, as Mr. Justice Harman’s committee point 
out in para. 19 of their report, the destruction of the 
building has not destroyed the right already attached to 
it. If the servient owner now starts to build the dominant 
owner can bring his action to protect himself, subject to 
his being able to prove what size his building was and 
what windows it possessed. Where the right of a potentially 
dominant building was no more than inchoate, because the 
20 year prescriptive period was still running when the build- 
ing was destroyed, the committee considered in para. 20 
of their report that there were insuperable obstacles to 
enacting that the period should now be allowed to begin 
to run afresh. The Act, therefore, does nothing for the 
owner of a building which no longer exists, unless a right 
to light had already matured. In that case the owner can 
still (apart altogether from the new Act) bring his action to 
prevent the servient owner from building and, under s. 3 (3) 
and (4) of the new Act, can bring an action for a declaration 
of his rights where the servient owner takes advantage of the 
new Act. 

As property owners, local authorities are in the same posi- 
tion as private persons under the new Act. They are, how- 
ever, specifically affected by the Act, through its use of the 
register of local land charges. 


IS DISTRICT AUDIT WORTH WHILE ? 


The district audit evolved from the development by courts 
in the middle ages of the writ of account for inquiry into the 
collection and disbursement of local public moneys. It de- 
veloped with the changes in the Poor Law: the Poor Law 
Commissioners were given power to combine parishes and 
unions for the purpose of the audit of accounts and the 
office of district auditor was created. The Public Health Act, 
1875, applied district audit to the accounts of urban and rural 
sanitary authorities and the Local Government Act, 1888, to 
the accounts of county councils. 


The district auditor is the most powerful of auditors. He 
must conduct an effective audit of the accounts under 
examination: in this respect his functions and responsibilities 
are similar to those of auditors generally. But there are vital 
differences between district and non-district audit. The dis- 
trict auditor moves in an atmosphere of publicity and law: 
the accounts must be deposited for public inspection, a local 
government elector can object to any item in the accounts and 
the auditor must hear and determine his objection, subject to 
right of appeal to court or Minister. He can require the 
production of any books or documents and the appearance 
before him of any person accountable. 


Most important, perhaps, is his power of disallowance and 
surcharge, as set out in s. 228 (1) of the Local Government 
Act, 1933. He must disallow every item of account contrary 
to law and surcharge the amount of expenditure disallowed 
upon those responsible for incurring or authorizing the ex- 
penditure. If sums are not brought into account or lost 
through negligence or misconduct the persons responsible 
must be surcharged. Over the years these powers have needed 
interpretation by the courts. One of the most celebrated 
actions was Roberts v. Hopwood (1925) 89 J.P. 105, often 
known as the “ Poplar Wages Case,” where it was decided 
that a discretion conferred on a local authority by statute 
must be exercised reasonably. The Magrath case of 1934 





[1934] 2 K.B. 415 (C.A.) decided that the remuneration of 
officers whose salaries have already been fixed by formal 
resolution cannot be increased retrospectively and in Lewis 
and Others v. Walker (1944) L.G.R. 220 it was held that if the 
object of the expenditure is legal and the amount paid is 
reasonable the fact of irrelevant considerations having been 
brought into the assessment will not render the expenditure 
illegal in part or in whole. 

The well known proviso to s. 228 (1) of the Local Govern- 
ment Act, 1933, saves the district auditor from the embarras- 
sing job of having to disallow large numbers of items of 
expense which are contrary to law but where the law is 
obsolete or needs amendment. Obvious examples are the 
general sanctions given to cover the expense of delegates 
attending certain conferences. 

Despite the attempts to extend his sway there is a consider- 
able part of local government where the writ of the district 
auditor does not run. Only 11 of the 83 county borough 
councils are wholly subject to district audit and 137 out of 
319 non-county borough councils. In all about three-quarters 
of the total expenditure of local authorities in England and 
Wales is so audited. 

Civil servants and Ministers have tried to extend the 
district auditor’s dominion. A series of post-war Acts has 
re-affirmed his right and duty to examine the accounts of 
certain services provided by county borough and non-county 
borough councils. These include the education, children, 
health and welfare services in county boroughs and coast 
protection and rating in all boroughs. At one period success 
ful attempts were also made when a county or non-county 
borough was created to secure the insertion of a clause mak- 
ing the whole of the accounts of the new authority subject to 
district audit. Thus a Parliamentary reply of 1912 named, 
among others, Plymouth, Warrington and Merthyr Tydfil as 
authorities where provisions as to district audit were i 
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in local Acts by a committee of the House: other towns 
had accepted this form of audit “as a result of pressure from 
the Local Government Board.” 


These actions were not popular. It was thought that district 
audit suffered from grave weaknesses and many authorities 
preferred the recommendations of the Select Committee of 
1903 appointed to inquire into municipal trading that the 
existing systems of audit should be abolished and professional 
audit substituted. 

An article in 1922 at 86 J.P.N. 425 reviewed the district 
audit system. It criticized the method of auditing (“a 
detailed clerkly audit instead of an intelligent test audit”), 
the auditor (“some were obsessed with the pontifical impor- 
tance of the statutory instruction: he shall disallow every 
item of account contrary to law”’), and the degree of impor- 
tance accorded to different subjects (“far too much time is 
spent in dealing with the minor questions of travelling and 
subsistence allowances to councillors and officers’). It is fair 
to add that the writer thought the Ministry (of Health in 
those days) was behind the investigations into expenses. Plus 
¢a change—we referred to the petty detail of control in this 
matter at 122 J.P.N. 550. While praying that the present 
Ministry may be vouchsafed a sense of proportion our hopes 
that supplications may be answered are not high. 


In those days the two main criticisms were that the district 
audit only took place once a year and that accounts were 
not audited until a long time after they had been closed. 
The first defect was remedied to some extent by the Audit 
(Local Authorities) Act, 1922, which gave the Minister power 
to direct the holding of an extraordinary audit at any time. 


It was urged also that there was too much law and not 
enough finance in the audit, particularly because of the 
importance given to the question of surcharge. The critics 
said the power of disallowance, applying as it did only to 
illegal expenditure, and not to unwise undertakings and 
enterprises did not afford any real safeguard to the ratepayers. 
The best safeguard, they said, was a continuous, vigilant and 
thoroughly efficient system of inspection and audit, coupled 
with the deterrent effect of public exposure. 


These were the sort of views borne on the flood tide of 
anti-district audit feeling. They did not destroy the system 
but they helped to re-shape it: some of the criticisms were 
acknowledged to have substance and action followed. 


Is the audit now efficient and should it be extended ? 
Efficient it undoubtedly is. The auditor of to-day, both in 
professional training and outlook, is an improvement on his 
criticized predecessors. While his knowledge of the law is still 
preserved, increasing attention has been given to the problems 
connected with the security of public funds and property and 
the improvement of the financial organization of local 
authorities. Frauds tend to follow defined patterns and are 
facilitated by certain weaknesses of financial organization: 
the experience built up by district auditors in their investiga- 
tions is much wider than almost any firm of professional 
accountants could hope to possess and is freely placed at the 
disposal of all authorities. Similarly improvements in organ- 
ization or systems made by any one authority are passed 
on by the auditor to others. The system finds few enemies 
amongst the officers, most of whom look on the district 
auditor with a friendly eye. 


Should it be extended ? Not compulsorily, we think. The 
professional auditor has, if not the same wide experience, 
a high standard of professional competence. Furthermore 
his audit work can be as extensive and continuous as his 
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employers desire. At the same time he is not unduly con- 
cerned with the trivia of local authority expenditure which 
may be technically outside the law. 


The people of these islands are known as compromisers: 
it is no bad thing to be. In the local government audit world 
there may even be advantage in continuing two systems, 
if only to be able from time to time to measure one against 
the other. Particularly is this true in the present day and 
likely to be true in the future, because of the continuing 
improvement in the standards of both sets of practitioners. 


ADDITIONS TO COMMISSIONS 


EAST SUFFOLK COUNTY 

William George Bennett, 815 Foxhall Road, Rushmere, Ipswich. 

Mrs. Lucy Kathleen Maud Lewis, The Rectory, Ditchingham, 
Bungay. 

Hugh Kenneth Merriam, M.C., Place Farm, Wickham Skeith, 
Eye. 

Mrs. Diana Violet Anne Paul, 
Ipswich. 

Cecil Cameron Rumsby, 59 Earsham Street, Bungay. 

Mrs. Mollie Patricia Taylor, The Rectory, Somerleyton. 


LINCOLN (LINDSEY) 
Ronald Henry Beacock, 5 West End, Spilby. 
Derek Walsham Brown, 49 Glover Road, Scunthorpe. 
Mrs. Doris Ellen Irvine, The Bungalow, 16 Bigby High Road, 
Brigg. 
Charles Richard Leggott, Laburnum House, Langrick, nr. 


Boston. 
Joseph Michael Smith, Station Road, North Thoresby, Grimsby. 


NORFOLK COUNTY 
Mrs. Blanche Marion Allen, East Hall Farm, Langham, Holt. 
The Hon. Mrs. Joyce lrene Broughton, South Walsham Hall, 
Norfolk. 
Timothy James Alan Colman, Bixley Manor, Norfolk. 
Samuel Robert Howard, Lower Wood Farm, Mautby, Great 
Yarmouth, Norfolk. 


Bluegates, Wherstead, nr. 


PORTSMOUTH 

Mrs. Dora Nicholson Childs, 28 Craneswater Park, Southsea. 

Mrs. Dorothy Kathleen Day, St. George, Eastern Parade, 
Southsea. 

Louis Flagg, 104 Landguard Road, Eastney, Portsmouth. 

Mrs. Phyllis Grace Friedberger, 18a Lennox Road South, 
Southsea. - 

Richard Ronald Hancock, 10 Herbert Road, Southsea. 

Robert Smith Henderson, 7B Palmerston Road, Southsea. 

Bernard Stuart Mead, 96 Victoria Road North, Southsea. 

Mrs. Margaret Ellen Perry, 160 Francis Avenue, Southsea. 

Edward John Pople, 85 Milton Road, Portsmouth. 

Arthur Courtenay Scoble, 86 Torrington Road, North End, 
Portsmouth. 

Harry Sotnick, 11 Clarence Parade, Southsea. 

Clifford William Stevens, O.B.E., 14 Portsdown Hill Road, 
Bedhampton, Havant, Hants. 

John Russell Sturges, The Flat, John Pounds Memorial Garden, 
High Street, Portsmouth. 

Mrs. Mary Eva Worley, 12 Grand Parade, Portsmouth. 


SOMERSET COUNTY 
Philip Edwin James Austin, Tilham Farm, Baltonsborough, nr. 
Glastonbury. 
Captain Harold Evison, Tregarthen’s, West Monkton, Taunton. 
Mrs. Molly Isobel Jowett, The Old Rectory, Over Stowey, 
Bridgwater. 
~~ ome Andrew Hugh Mackie, C.LE., Cary Lodge, Burnham- 
on-Sea. 
Ronald Leslie Rhymer, 3 Henley Villas, West End, Frome. 
Mrs. Elizabeth Marjorie Southcombe, Moonfleet, Milborne Port, 
Sherborne, Dorset. 
STAFFORD COUNTY 
Thomas Boot, 45 Castle Road, Walsall Wood, Nr. Walsall. 
Lt.-Col. Charles Geoffrey Michael Boote, M.B.E., T.D.. 
Croxtonbank House, nr. Eccleshall, Stafford. 
Mrs. Gwendoline Mary Earp, Grindley, Stowe-by-Chartley, 
Stafford. 
Mrs. Doris Mary Herbert, Eastfield, Uttoxeter. 





COURT OF APPEAL 
(Before Lord Evershed, M.R., Sellers and Harman, L.JJ.) 
Re ENDACOTT (deceased) 
CORPE v. ENDACOTT AND OTHERS 
October 8, 9, 12, 1959 

Gift to parish council for purpose of some useful memorial of testator 

—Validity—Local Government Act, 1933 (23 and 24 Geo. 5, c. 51), 

s. 268 (1). 

AppeAL from DANcKwenrts, J. 

By his will dated January 2, 1952, the testator, who died on June 
18, 1958, gave his residuary estate, subject to his wife’s life interest, 
to the North Tawton, Devon, parish council, “for the purpose of 
providing some useful memorial to myself.” On the question whether 
that gift was valid, 

Held, (i) on its true construction the gift was not an outright gift 
to the parish council, but a gift for the purpose of a memorial not 
restricted to the inhabitants of the parish; (ii) the gift was for a local 
public purpose and the parish council was not an exclusively charitable 
body, and, therefore, the gift was not for the exclusive benefit of the 
inhabitants of the parish and so valid as a charitable trust; (iii) the 
gift should not be upheld as falling into the anomalous class of a non- 
charitable public trust. 

Appeal dismissed. 


Counsel: Arnold, Q.C. and Settle for the parish council; Tatham 
for the trustee; Albery, Q.C. and Lodge for the next of kin; Denys 
B. Buckley for the Attorney-General. 

Solicitors: Biddle, Thorne, Welsford & Barnes, for G. D. Cann & 
Hallett, Exeter; Peacock & Goddard; Treasury Solicitor. 


(Reported by F. Guttman, Esq., Barrister-at-Law.) 


COURT OF CRIMINAL APPEAL, 
(Before Lord Parker, C.J., Hilbery, Donovan, Ashworth and Paull, JJ.) 
R. v. PODOLA 
October 14, 15 and 20, 1959 

Criminal Law—Jurisdiction of Court of Criminal Appeal—Appeal 
against conviction—Right to rely on error in law on preliminary 
issue. 

Criminal Law—Fitness to plead—Burden of proof—Hysterical amnesia 
—No other evidence of insanity—Criminal Lunatics Act, 1800 
(39 and 40 Geo. 3, c. 94), s. 2. 


REFERENCE by the Home Secretary under s. 19 (a) of the Criminal 
Appeal Act, 1907. 


The prisoner, Podola, was convicted at the Central Criminal Court 
before Edmund Davies, J., of capital murder and sentenced to death. 
After the prisoner was called on to plead, his counsel informed the 
judge that he had evidence available which raised the preliminary 
issue whether he was fit to plead and that that issue would be con- 
tested. A jury was, accordingly, impanelled to try the preliminary 
issue whether the prisoner was insane so as to be unfit to stand his 
trial. The contention of the defence was that the prisoner was suffering 
from hysterical amnesia, and that that amounted to insanity within 
the meaning of s. 2 of the Criminal Lunatics Act, 1800. A considerable 
volume of evidence on this issue was called both by the defence and 
the prosecution. The judge directed the jury that the onus was on the 
defence to satisfy them of the balance of probabilities that the prisoner 
was insane within the meaning of the Act. By arrangement with 
counsel on both sides, the jury were first asked to give a verdict on 
the question whether the prisoner was suffering from genuine hysterical 
amnesia, and having found that he was not, they then, by direction of 
the Judge, found that he was not insane so as to be unfit to stand his 
trial. The trial then proceeded, and the jury convicted the prisoner. 
He did not appeal against his conviction, but petitioned the Secretary 
of State, who, being of opinion that the question whether the onus of 
proof of fitness to plead rested on the prosecution or the defence ought 
to be considered by the Court of Criminal Appeal, referred the whole 
case to the court under s. 19 (a) of the Act of 1907. 

Held, (i) that the court had jurisdiction to entertain an appeal 
against conviction on the ground that the hearing of a preliminary 
issue with regard to fitness to plead was open to objection of error 
in law so that the prisoner should not have been tried on the substantive 
charge; (ii) where a preliminary issue with regard to fitness to plead 
is raised, whether that issue is contested or not, the jury should be 
directed to consider the whole of the evidence and to answer the 
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question: ‘* Are you satisfied upon the evidence that the accused jj 
insane so that he cannot be tried upon the indictment?” If the con. 
tention is put forward by the defence and contested by the prosecution, 
there is a burden on the defence of satisfying the jury of the accused's 
insanity, which will be discharged if the jury are satisfied on the 
balance of probabilities. Conversely, if the prosecution alleges and 
the defence disputes, insanity, there is a burden on the prosecution 
of establishing it; (iii) hysterical amnesia causing the disappear. 
ance of all memory of the events surrounding the alleged crime cannot 
of itself constitute insanity for the purposes of the Act of 1800. 

Counsel: Lawton, Q.C. and R. J. S. Harvey, for the appellant; 
Maxwell Turner and Buzzard for the Crown; as amici curiae, Sir Reginald 
Manningham-Buller, Q.C. (A.-G.) and Cumming-Bruce. 

Solicitors: Registrar, Court of Criminal Appeal; Director of Public 
Prosecutions; Treasury Solicitor. 

(Reported by T. R. Fitzwalter Butler, Esq., Barrister-at-Law.) 


(Before Lord Parker, C.J., Ashworth and Edmund Davies, JJ.) 
R. v. DAVIES 
October 19, 1959 
Criminal Law—Summing-up—Adverse comment on prisoner's silence 
when cautioned by police—Conviction quashed. 

APPEAL against conviction. 

The appellant was convicted before the deputy chairman at Hert- 
fordshire quarter sessions of storebreaking and larceny and was 
sentenced to Borstal training. 

In his summing-up, the deputy chairman said: ‘* Members of the 
jury, let us see for a moment what Davies said when he was arrested. 
He was told that the police had reason to believe that he was concerned 
in stealing. He was then cautioned that he was not obliged to 
say anything unless he wanted to, but that anything he did say would 
be taken down and might be given in evidence, and he said: ‘I am 
saying nothing.” Members of the jury, a man is not obliged to say 
anything, but you are entitled to use your common sense. If Davis 
was in the position that he now would have you believe he was in, 

. . would he say to the police: ‘I am saying nothing’?” Later 
the deputy chairman said to the jury: “Can you imagine an inno- 
cent man who had behaved like that not saying something to the 
police in the course of the evening or the next day, or even a little 
time afterwards? He said nothing.” 

Held, that the comment of the deputy chairman amounted to an 
invitation to the jury to form an adverse view of the defendant for 
his silence when arrested and cautioned by the police, and was, there- 
fore, a misdirection necessitating the quashing of the conviction. 

Counsel: Patricia Coles for the appellant; Machin for the Crown. 

Solicitors: Registrar, Court of Criminal Appeal; Director of Public 
Prosecutions. 

(Reported by T. R. Fitzwalter Butler, Esq., Barrister-at-Law.) 


R. v. LONG 
October 19, 1959 
Criminal Law—Sentence—Preventive detention—Statutory notice— 
Notice to be *‘ at least three days before the trial” —Three clear 
days - geimenae gr Justice Act,1948 (11 and 12 Geo. 6,c. 58), 
s. 23 (1). 

APPEAL against sentence. 

The appellant was convicted before the recorder at Southampton 
quarter sessions on January 27, 1959, of storebreaking and larceny 
and was placed on probation. On May 27, 1959, he was convicted 
at Grimsby quarter sessions of larceny and sentenced to three years 
imprisonment. He was brought back to Southampton quarter se 
sions in respect of the breach of the probation order to receive sentence 
for the original offence. On July 18 notice of intention to prove 
necessary previous convictions was given to the appellant under 
s. 23 (1) of the Criminal Justice Act, 1948, and the case was adjourn 
to July 21 in the belief that the requisite three days before the trial 
for such notice would then have expired. The appellant was se 
tenced on July 21 to eight years’ preventive detention. 

Held, that the “‘ three days” referred to in the subsection meant 
three clear days; the notice was, therefore, invalid; and the Coutt 
would substitute a sentence of five years’ imprisonment. 

Counsel: Patricia Coles for the appellant; no counsel appeared 
for the Crown. 

Solicitor: Registrar, Court of Criminal Appeal. 

(Reported by T. R. Fitzwalter Butler, Esq., Barrister-at-Law.) 
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PRACTICE POINT 
Costs IN CRIMINAL CASES 

At the sitting of the Court of Criminal Appeal (Lorp Parker, C.J., 
*ssHwORTH and EDMUND Davies, JJ.) on October 19, LORD PARKER, 
C.J., gave the following statement on the discretion to award costs 
in criminal cases to acquitted persons. 

“This discretion, so far as courts of assize and quarter sessions are 
concerned, is now given by s. 1 (1) of the Costs in Criminal Cases Act, 
1952, under which the court ‘may, if the accused is acquitted, order the 

yment out of local funds of the costs of the defence.’ The discretion 
is in terms completely unfettered and there is no presumption one 
way or the other as to the manner of its exercise. In a statement issued 
on March 24, 1952, this court, while emphasizing that every case 
should be considered on its merits, said that it was only in exceptional 
cases that costs should be awarded. That statement referred to a 
circular issued by the Lord Chief Justice after consultation with the 
judges of the Queen’s Bench Division, approving a Home Office 
circular issved in connexion with s. 44 of the Criminal Justice Act, 
1948, now replaced by the section above referred to. While no attempt 
was there made to catalogue the exceptional cases in which costs 
might be awarded, such illustrations as were given were cases where 
the prosecution could be said to be in some way at fault. On the other 
hand, a suggestion has been canvassed that the mere fact of an acquittal 
should carry with it the expectation that the discretion would be 
exercised in favour of the acquitted person. Were either of these 
views correct, the effect would be to impose a fetter upon the exercise 
of the absolute discretion conferred by the statute. As we have said, 
there is no presumption one way or the other as to its exercise. Each 
case must be considered on its own facts as a whole and costs may and 
should be awarded in all cases where the court thinks it right to do so. 
It is impossible to catalogue all the factors which should be weighed. 
Clearly, however, matters such as whether the prosecution have acted 
unreasonably in starting or continuing proceedings and whether the 
accused by his conduct has in effect brought the proceedings or their 
continuation upon himself are among the matters to be taken into 
consideration. On the other hand, the Court desires to make it plain 
that they entirely dissociate themselves from the view that the Judge 
is entitled to base his refusal to award costs on the ground that he 
thinks that the verdict of the jury was perverse or unduly benevolent. 
The mere fact that the Judge disagrees with the verdict of the jury is no 
more a ground for refusing to award costs to the acquitted person than 
the mere fact of his acquittal is a ground for awarding them.” 
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QUEEN’S BENCH DIVISION 
(Before Lord Parker, C.J., Ashworth and Hinchcliffe, JJ.) 
LAYTON vy. SHIRES 
October 23, 1959 


Road Traffic—Notice of intended prosecution—Defendant on holiday— 
Notice received by other person following arrangements previously 
made—Validity of service—Road Traffic Act, 1930 (20 and 21 
Geo. 5, c. 43), s. 21 (c). 

Case STATED by Surrey justices. 

An information was preferred by the appellant, Layton, a police 
officer, at Dorking magistrates’ court, charging the respondent. 
Wellburn Bertram Shires, with driving without due care and atten- 
tion, and alternatively without reasonable consideration for other 
persons using the road, contrary to s. 12 of the Road Traffic Act, 1930. 
The alleged offences took place on August 31, 1958. On September 11, 
1958, the appellant posted a notice of intended prosecution by regist- 
ered post to the respondent at his home address. On the same day the 
respondent, in accordance with arrangements made before the date of 
the alleged offences, went abroad for a holiday and the letter was 
received and signed for by a member of his family or by a person in his 
employ. He first became aware of the notice when he opened the 
registered letter on his return from abroad on October 1, 1958. The 
justices were of opinion that the provisions of s. 21 had not been 
complied with and that in going abroad the respondent had not 
contributed to the failure to serve the notice within 14 days. The 
prosecutor appealed. 

By s. 21 of the Road Traffic Act, 1930: ‘* Where a person is prose- 
cuted for an offence under any of the provisions of this . . . Act relating 

. .. to careless driving he shall not be convicted unless . . . (c) within 

... 14 days a notice of the intended prosecution . . . was served on or 

sent by registered post to him... .” 

Held, that if a notice under s. 21 (c) was sent by registered post to 
a defendant and delivery of it was accepted by someone authorized to 
accept delivery of letters on his behalf, the section was complied with 
even if the letter did not reach the defendant’s hands within the 
statutory period, and the case must be remitted to the justices with 
that instruction. 

Counsel: Lewisohn, for the appellant; Stock, for the respondent. 

Solicitors: Wontner & Son; J. B. Izod. 

(Reported by T. R. Fitzwalter Butler, Esq., Barrister-at-Law.) 


ANNUAL REPORTS, ETC. 


THE MAGISTRATES’ ASSOCIATION 


The 39th annual report covers the period of 12 months to the end 
of June, 1959. Matters of interest with which the association concerned 
itself during the year included penalties for road traffic offences, 
committal proceedings before magistrates, shop lifting from open- 
counter and self-service stores, the problem of working mothers with 
young children, and the increase of drunkenness amongst young 
persons. The association also submitted its views on various Parlia- 
mentary Bills, such as the Mental Health Bill, the Street Offences Bill 
and the Legitimacy Bill. Discussions have been held with the Home 
Office and the Lord Chancellor’s Department on the liability of justices 
and their clerks in respect of acts done in the execution of their duties. 
Proposals for altering the status of police standing joint committees 
were considered, but in view of the fact that they would have involved 
the disappearance of committees as at present constituted, the associ- 
ation felt bound to oppose them and the matter is still under discussion 
with the Home Office. 

_ Two memoranda of evidence, submitted by the association are 
included in the report. The first, submitted to the inter-departmental 
committee on the business of the criminal courts recommends a 
substantial extension of indictable offences triable summarily, with an 

tional reyuirement that the prosecutor must consent, but with the 
Proviso that the rights of the accused to trial by jury should not be 
reduced. The memorandum is highly critical of the delays that occur 
between committal and trial and suggests that it is by no means 
uncommon to find men spending three or four months in prison before 
their trial (a point that has since been given emphasis by Mr. Justice 
Finnemore in his remarks at Worcester Assizes). It is further suggested 
that this delay is detrimental to justice in another respect; namely 
that there is a noticeable deterioration in the ability of witnesses to 
femember and that evidence is most satisfactory when events are 
relatively recent. The memorandum refers to the higher criminal 
courts as “an archaic and thoroughly inconvenient structure” and 
States that although there has been some rationalization, it is insuffi- 
cient. It therefore recommends the creation of a court in permanent 





session, with regular sittings at least once a month and with no legal 
impediment to sitting as often as need be, in as many divisions as are 
required. Other recommendations are that inquiries about offenders 
should be made after conviction and not before the trial and that the 
various bodies making these inquiries should not overlap, and it is 
considered that unless there is an alteration of the system of the higher 
criminal courts, satisfactory arrangements for obtaining information 
about offenders cannot be made. Borough quarter sessions, it is 
considered, cannot be organized to provide a convenient court, 
whereas county quarter sessions can, and it is suggested that some 
——- now triable only at Assizes, should be made triable at the 
atter. 

In its second memorandum, submitted to the sub-committee of 
the advisory council on the treatment of offenders, appointed to con- 
sider proposals made by the prison commissioners for changes of 
methods of custodial treatment for young offenders, the association 
has limited itself to the consideration of two proposals. These are 
that as soon as possible—the time factor being controlled by the 
provision of suitable accommodation—sentences of six months or 
less may be of detention and not of imprisonment, and that for 
sentences of over six months and under three years, there should be 
an integration of borstal and imprisonment so as to provide a single 
indeterminate sentence of custodial training with a maximum of two 
years within which the prisoner may be released at any time after a 
minimum of six months. In general the association expresses its 
support of these two proposals. 


COUNCIL OF THE CENTRAL AFTER-CARE ASSOCIATION 


The year 1958, the 50th anniversary of the borstal system as a 
statutory form of treatment, was notable for the fact that committals 
to borstal were the highest ever recorded and that from an almost 
pre-war rate of 1,450 in 1955, they had ascended to 3,193. Mr. Frank C. 
Foster, director of the borstal division of the association, reports that 
this phenomenal rise in committals has thrown a tremendous pressure 
on those responsible for after-training and after-care, particularly since 
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the offenders with which they have to deal present a more difficult prob- 
lem than ever before. It is known—Mr. Foster writes—that they are in 
the main products of community groups having unsympathetic atti- 
tudes towards education, work, recreation, social responsibility and 
religion—the traditional producers of the great mass of crime—but 
over and above this the division seems now to be dealing with a gener- 
ation that can best be described as having a low threshold of stress and 
a low tolerance of frustration. One result of this, he suggests, is 
irrational conduct often accompanied by unpremeditated offences of 
an almost infantile character, and that it is not surprising that on 
returning to ordinary life after discharge, this group shows a high and 
early casualty rate. Failure reveals an almost set pattern—the attempt 
to run away from a situation—exemplified by walking out of work, 
going absent from the army or running away from home, followed by 

tty, unprofitable and easily detected crime, and, when interviewed, 

y rationalized excuses. Mr. Foster is, however, convinced that the 
high conviction rate is not a measure of lack of care. During the year, 
the pre-discharge section, which has borne the main burden of the 
increased committals has handled 24 per cent. more cases than in 1957 
and the division’s visitors have spent an additional 46 days on insti- 
tution visits. In all 3,884 young prisoners and borstal cases were 
discharged to the division’s care during the year, an increase of 881 
over 1957, and 4,409 were under supervision at December 31, 1958, 
an increase of 826 against the number under supervision on the same 
date of the previous year. At the same time the figures for reconviction 
have shown a steady improvement over the past few years, although 
when assessing the tables provided by the report, it is necessary to 
allow for the time factor. Thus, while 55 per cent. of those discharged 
from borstals and 66:5 per cent. of young offenders, discharged during 
1957 had not been reconvicted by the end of 1958 as compared with 
45-1 per cent. and 53-7 per cent. the previous year, the individuals that 
contributed to the most recent figures had had a year less in which to 
get into trouble. Yet allowing for this factor, it would seem that the 
comparative reconviction figures, high though they may be, show 
grounds for limited optimism. At the same time, as Mr. Foster 
remarks, the many cases dealt with by the division calling for long 
term support are sufficiently frequent to make quite unreal any assess- 
ment of the value of its work based on statistical tables of reconvictions. 

Amongst discharges of girls from borstal training, reconviction 
figures again show a small decrease—80-4 per cent. of such discharges 
during 1957 had not been reconvicted by the end of 1958—but amongst 
discharged young prisoners there has been a considerable jump in 
reconviction figures to the highest in six years. Here only 56-25 per 
cent. of those discharged during 1957 had not been reconvicted at the 
end of 1958 as compared with 91-3 per cent. for the previous year. 
Unlike those for the boys, the reconviction figures for the girls over 
the past four years show no steady pattern. 

Miss H. L. Long, director of the women’s and girls’ division reports 
302 discharges of all types in her division compared with 284 in 1957. 
She notes that about 53 per cent. of the girls discharged had been 
deprived of the care of one or both of their parents in childhood, and 
of the remainder, for about 36 per cent. there was a parental history 
of serious physical or mental ill health or crime, which led to one 
parent being out of the home for long periods at a time. But Miss 
Long comments that however much attention is paid to research into 
causes of crime and suggestions for combating crime, little progress 
is likely to be made while Christian standards of morality are so widely 
disregarded. ‘* When downright dishonesty can be considered a 
clever fiddle, and vice is obviously exploited for commercial gain, it 
is not surprising that the weak cannot and the wicked will not resist 
temptation,” she writes. 

The men’s division of the association was responsible for the after- 
care of 1,500 offenders discharged from long term imprisonment, 
corrective training and preventive detention during the year, an 
increase of 578 over the previous year but a decrease of 142 compared 
with 1956. The nature of the assistance most needed in these cases 
centre on accommodation and employment, but the association’s staff 
and associates have been called upon to advise on domestic problems 
of considerable complexity arising out of the difficult circumstances 
in which their charges find themselves. Of the 861 men released from 
long term imprisonment to voluntary after-care, 50 refused all offers 
of assistance, 140 required no. assistance, nine were unable to be 
helped into employment on account of illness or other causes and four 
went into the forces or returned to their own country. Of the remain- 
ing 658, 294 found their own work, 70 were found work directly by 
the division and 100 were placed in work with the assistance of the 
Ministry of Labour. One hundred and two failed to co-operate or to 
report and there were 92 cases still on hand at the end of the year. Of 
the 582 corrective trainees and preventive detainees, for whom 
after-care was compulsory, only 23 failed to report or co-operate with 
the division. Thirteen required no assistance and 16 were unable to 
be helped into employment on account of illness or advanced age. Of 
the remainder, 274 found work by their own efforts, 79 were found 
employment by the division and 104 were placed with the help of the 
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Ministry of Labour. Seventy-three cases were still outstanding at the 
end of the year. Reconviction figures are given for those discharged 
from long term imprisonment as those so discharged during 1956 who 
had not been reconvicted at the end of 1958. These amounted to 
73-5 per cent. but comparative figures for other years are not given 
for this class of offender. For those discharged from preventive 
detention and corrective training the figures given are the percentage 
of the discharges during 1952 to 1957 inclusive not reconvicted at the 
end of 1958. As with the figures given for borstal trainees and young 
prisoners referred to above the time factor must be taken into con. 
sideration, but in all cases they show an increase over the six years, 
Taking the figures for those discharged in 1957, 53-5 per cent. of 
corrective trainees, 46-7 per cent. of preventive detainees released 
after serving two-thirds of their sentence and 61 per cent. of those 
released after serving five-sixths of their sentence, were not reconvicted. 
The director of the division, Lieut.-Commander A. Hague, remarks 
on the fact that of the 132 offenders convicted under the Prevention 
of Crimes Act, 1908. and the Criminal Justice Act, 1948, and released 
during 1957, only 70 were not reconvicted in the year under review, 
and that over a longer term the result is even less encouraging. Of 
the 108 discharged in 1953 only 25 had not been reconvicted. Figures 
given for the Bristol hostel show that of the 13 offenders discharged 
during 1957, only five had not been reconvicted at the end of 1958, 

The increased difficulty during the year in finding work for discharged 
offenders is remarked upon by both Miss Long and Mr. Foster and 
is emphasized by the chairman of the association, Sir Lionel Fox, in 
his report to the Secretary of State for the Home Department. Mr. 
Foster mentions a marked hardening of the attitude of employers, 
even amongst the large concerns which were usually more willing to 
take those discharged from prison or borstal. Miss Long remarks 
that whereas formerly it was only a matter of days before a girl found 
reasonable employment, it is now sometimes a matter of waiting weeks, 
and in certain areas it has been found impossible for the girls to find 
daily work and they have had to leave home and take work in another 
district. In his report, Sir Lionel Fox states that it is of primary 
importance in the rehabilitation of an offender that he should be able 
to find honest work to support himself and his family on his discharge, 
and that it is his right that he should not be prejudiced in this respect 
because he has been to prison. He further suggests that in times and 
places of unemployment, this personal work becomes even more 
necessary and valuable. 


BRISTOL PROBATION REPORT 


Mr. W. G. Cottrell, chairman of the probation committee of the 
city and county of Bristol, in his annual report, states that he 
most noteworthy domestic circumstance during the year 1958, has 
been the development and taking into use of the new office accom- 
modation. This includes the central office at Kings Square and 
district offices at Lawrence Weston and Hartcliffe, and makes it 
possible for each probation officer to have a separate room. 
As Mr. Cottrell points out, the importance of this is considerable, 
not only from the point of view of the comfort of the officer 
concerned, but also so that probationers may have that sense of 
privacy which is essential if confidence is to be built up and 
maintained. The establishment of district offices—‘ an experi- 
ment in decentralization "— as a result of the fortuitous circum- 
stances that the accommodation at King Square was not sufficient 
for the whole staff is proving to be an advantage by supplying 
a local service for the benefit of probationers in those areas. 

During the year in question, 987 persons were placed under 
the supervision of the Bristol staff; 98 more than in 1957; and 
at the end of the year 662 cases remained under active super- 
vision. Of the 325 cases which terminated during the year, 
were satisfactorily concluded, and of the unsatisfactory cases, 
15 were committed for borstal training, 16 sent to prison and 
42 to Home Office approved schools. In the matrimonial field, 
350 cases were referred to the probation officer, and of these 151 
were conciliated. In addition Bristol’s probation officers were 
called on to assist in 1,508 cases involving interviews and/or 
visits, of which nearly two thirds were matrimonial. é 

During the year the committee decided to appoint two addi- 
tional officers, one man and one woman. These appointments 
brought the case-loads temporarily to what the committee re 
garded as reasonable, but the continual increase in the number 
of cases under supervision calls for frequent review of the 
situation. 


LANCASHIRE COUNTY FINANCE 1958-59 
Lancashire has a population of 2,129,000. Services provided 
for the inhabitants cost nearly £51 million in 1958-59, or about 
£25 per head. The heaviest expenditure was of course of 
education. Each pupil in a primary school cost £41 and those 
in the secondary modern, grammar, technical and comprehensive 
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schools averaged out at £72: in all cases there must be added to 
these figures the costs incurred for medical inspection, school 
meals and transport. 

Rates were precepted at 12s. 3d. to produce a quarter of the 
total income required. The greater part (68 per cent.) of the 
balance came from central government grants. These, of course, 
are the sort of figures which upset Mr. Henry Brooke, who thinks 
objectionable the trend whereby in post war years the charge to 
rates has been reduced. Certainly it is true that present imposts 
are not heavy: county treasurer, Mr. N. Doodson, F.I.M.T.A., 
FSA.A., has included a table in his booklet showing how 
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each pound of personal expenditure was spent: the amount for 
rates was 4d. More than half the domestic hereditaments in the 
county do not exceed £18 rateable value and 21 per cent. are 
not over £10. The total weekly rate cost in a house of £10 rate- 
able value is only 3s. 7d. (But of course there are taxes as well.) 

Net loan debt at the year end totalled £30 million, of which 
£214 million was for education. 

Mr. Doodson has produced an excellent booklet containing a 
great deal of information in small space. His 16 tables include 
useful details of unit costs of services and particulars for each 
county district of population, rates and rateable value. 


THE WEEK IN PARLIAMENT 


By J. W. Murray, Our Lobby Correspondent 


The Betting and Gaming Bill has been introduced in the 
Commons by the Secretary of State for the Home Department. 

The Bill repeals the Betting Acts of 1853 and 1874 and makes 
provision for licensed betting offices. The penalties for street 
betting are increased to a fine not exceeding £100 for the first 
offence and, for subsequent offences, to imprisonment of up to 
three months or to a fine of up to £200 or both. 

Part II of the Bill abolishes the existing law on gaming, which 
becomes unlawful only if certain simple rules are broken. These 
tules provide that the game must be conducted in a fair manner, 
that all money staked must be repaid to the winners, that no 
charge (apart from “card money” in clubs) is made for partici- 
pation, and that all persons participating are over the age of 18. 
Gaming machines in which the stake does not exceed sixpence 
will be permitted in premises to which the public does not have 
access. 

Gaming is prohibited in any street or place to which the public 
has access. It is provided that gaming at entertainments held to 
= ‘ed other than for private gain shall continue to be 

wful. 

The First Schedule to the Bill lays down the procedure for 
the grant and renewal of bookmakers’ permits, betting agency 

rmits and betting office licences, by a committee of the justices 
in England and Wales and by licensing court in Scotland. A fee 
of £100 is payable on the grant of a bookmaker’s permit. 

The Bill awaits second reading in the Commons. 

Corporal Punishment 

The Secretary of State for the Home Department, Mr. R. A. 
Butler, replied to a number of questions which referred to the 
speech made by the Lord Chief Justice at the annual meeting of 
the Magistrates’ Association. He was particularly asked whether 
he would give consideration to the restoration of corporal punish- 
ment for crimes of violence. 

Mr. Butler said that while he had considered the Lord Chief 
Justice’; remarks, he was basing himself on the plans for the 
positive treatment of young offenders which had been under con- 
sideration by his Advisory Council on the Treatment of Offenders, 
under the chairmanship of Mr. Justice Barry, and were recom- 
mended in its recently published report. 

In reply to supplementary questions, Mr. Butler said that 
everybody was entitled to his own opinion in this country and he 
was ready to take into account the position and opinion of the 
Lord Chief Justice. He also noticed that the latter said that the 
cat was brutal and made martyrs of people. That, he considered, 
was a very sensible observation. 

Mr. Butler went on to say that they must draw a line between 
comments by the judiciary on matters essentially within the 
realm of the executive, of which there had been one or two 
cases recently which he personally resented, but they had also 
to allow a certain liberty of expression on the borderline which 
lies between the legislature and the executive. 

In reply to Mr. E. Johnson (Manchester, Blackley), the Secre- 
tary of State circulated the following statistics of crimes of 
violence, known to the police, for which corporal punishment 
would have been imposed prior to the passing of the Criminal 
Justice Act, 1948. He stated that the only important crime of 
violence for which corporal punishment could be imposed before 
the Criminal Justice Act came into force in 1949 was robbery with 
violence under s. 23 (1) of the Larceny Act, 1916. The figures 
were; 


ere 978 
Pin sncsaswictndebdiaoadiacntanns 921 
Pe kicesbnstavinantabanestieians 1,402 


1959 (provisional figures for 
nine months)............ 1,217 


The analysis of those figures had disclosed that the method 
of distinguishing robbery with violence from other offences of 
robbery under subss. (2) and (3) of s. 23 of the Larceny Act was 
not uniform throughout the country. For that reason, he pro- 
posed in future to quote the figures covering all offences of 
robbery with violence. On that basis, the figures were respectively 
1,101, 1,494, 1,692 and 1,412, and 1957 was the first year in which 
the figure for 1948 was exceeded. 


Costs on Acquittal 

Mr. Hector Hughes (Aberdeen, N.) asked the Secretary of State 
for the Home Department if he would make a statement on the 
problem caused by persons acquitted on criminal charges being 
deprived of costs incurred in presenting their defence. 

In reply, Mr. Butler drew attention to the statement made on 
October 19, by the Lord Chief Justice in the Court of Criminal 
Appeal, in which he made it clear that the discretion of the 
courts to award costs out of local funds to an acquitted defendant 
was an unfettered one, and said that costs might, and should, 
be awarded in all cases where the court thought it right to do so. 

In the course of a debate in the Lords on the subject, the 
Lord Chancellor, Viscount Kilmuir, said that the position in 
brief was that the superior courts and magistrates’ courts, when 
dealing with indictable offences, had power, where the accused 
was acquitted or the case against him dismissed, to order the 
payment out of local funds of the costs of the defence; and 
there was also, in the case of indictable offences, a limited power, 
in certain specified cases, to order the payment of costs by the 
prosecution. In summary cases the position was that the magis- 
trates’ court, on dismissing the information, had power to make 
such order as to costs to be paid by the prosecutor as the court 
thought just and reasonable. So that there was no doubt that the 
power was there. 

The provision allowing the courts to order the payment from 
local funds of costs to an acquitted defendant was comparatively 
new. It derived from s. 44 of the Criminal Justice Act, 1948, and 
before that enactment the powers were much more limited. He 
thought that it was in the change of practice that a great deal 
of the misunderstanding had come in, because he did not think 
= it had been fully understood how clear the position was 

ay. 

The present ition was that it had been made clear that the 
courts, when dealing with indictable cases, had an unfettered 
discretion to order the payment from local funds of the costs to 
an acquitted defendant. In the Government’s view, this was 
eminently a matter which it was proper to leave to the discretion 
of the courts, and he had reason to believe that this was a view 
widely held by those who had knowledge and experience of the 
working of the criminal courts. The circumstances in each case 
were different. In some it might be clear that a mistake had 
been made and that the prosecution was founded on the mistake; 
in others, the accused may have behaved in such a way as to 
make prosecution inevitable. But only the court, in possession of 
all the facts relating to each stage of the case, so that they could 
ascertain whether it had continued because a position had been 
taken up or had continued with propriety, was in a position to 
judge whether costs should be granted. 

The Government’s view was that it would not be right to 
provide by legislation for the automatic award of costs to all per- 
sons who were acquitted of a criminal offence. That was a 
matter which should be left to the wise discretion of the courts. 
In view of the guidance recently given by the Lord Chief 'ustice, 
it might be expected that the courts would in future feel able 
to award costs to acquitted defendants more freely than they 
had done in the past. 














Two cases, recently heard in different divisions of the 
High Court, are as interesting for their subject-matter as for 
the points of law they decide. Both are concerned with 
“ chewing-gum "—the protracted pleasures of which appeal 
so greatly to children, and which (if the evidence of American 
films is to be believed) the greater part of the United States 
population, both infant and adult, finds indispensable at all 
times except when sleeping, eating or drinking. The popu- 
larity we shall inquire into below; here it will suffice to refer 
to the coincidence whereby the same company found itself a 
respondent in an appeal under the Food and Drugs Act, 
1955, and defendant in a passing-off action in the Chancery 
Division. 

It will be convenient to mention the later case (The Tunes, 
October 16) first. An application was brought before 
Vaisey, J., by Chix Confectionery Company, Ltd. against 
A. & B. C. Chewing Gum, Ltd. for an injunction to restrain 
the latter “from infringing the plaintiffs’ registered trade- 
mark, and from passing off as the plaintiffs’ goods * bubble- 
gum’ and ‘chewing-gum’ not of the manufacture of the 
plaintiffs, by advertising, offering for sale or supplying it in 
connexion with the names ‘Football’ or ‘ Footballer ’.” 


Opening the case, counsel for the plaintiffs said that the 
subject matter of the motion was a substance known as 
“ bubble-gum,” a species of “ chewing-gum.” Having regard 
to the tradition of judicial ignorance on matters of this 
kind, that description reminds us of the old definition of an 
archdeacon as “one who performs archdeaconal functions.” 
However, it does not appear from the brief report in The 
Times that his lordship required further enlightenment on 
the use and nature of the product, other than the explanation 
that it was “a confection primarily eaten by children.” (We 
confess that the word “ eaten” is strange to us in this con- 
text; “chewed” or masticated,” no doubt; but the word 
“eaten ” is appropriate to digestive systems tougher than that 
with which we are endowed.) 


It is a startling commentary on 20th century civilization to 
read that, during the past six years, the plaintiffs have sold 
seven million penny packets of this confection—a total retail 
value of about £30,000. Each packet is sold under the mark 
“ Football,” and contains a card depicting a well-known foot- 
ball player. This is, apparently, the modern equivalent of the 
“ cigarette cards ” of our youth. 


The defendants, said counsel, had also manufactured 
“ bubble-gum ” for about six years. They had sold it under 
various unexceptionable names; but in September, 1959, 
they had put on the market packets under the title “ Foot- 
baller.” It was the plaintiffs’ case that the product of the 
one company was likely to be mistaken for that of the 
other. Counsel for the defendants contended that the plain- 
tiffs “could not have a monopoly for selling gum with 
pictures of footballers.” His lordship refused the injunction. 


In the earlier case, The Times, October 14, the Divisional 
Court heard an appeal by the prosecutors, the Chingford 
borough council, against the dismissal by justices of an in- 
formation against one F. H. Gwalter to the effect that “ he sold 
to the prejudice of a little girl a “‘bubbly-gum’ sweet containing 
an extraneous object—namely, a small piece of broken china 
—contrary to s. 2 of the Food and Drugs Act, 1955.” Mr. 
Gwalter, the first respondent, had laid an information agairst 
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the second respondents, A. & B. C. Chewing Gum Ltd., under 
s. 113 of the Act, alleging that the contravention was due to 
their default as manufacturers and suppliers. Mr. Gwalter 
is the owner of an automatic machine in the forecourt of a 
shop, from which the girl had obtained the offending packet by 
inserting 1d. He sought to escape liability by bringing in the 
company. The justices had dismissed the case against him 
“ because the evidence showed that the piece of china could 
not have been inserted after delivery of the sweet to him”; 
they had then gone on to dismiss the case against the 
company also, on the ground that the prosecution had not 
proved that the company had manufactured or supplied the 
sweet. 


Allowing the prosecutors’ appeal, the Lord Chief Justice 
criticized both decisions. For the first respondent, Mr. 
Gwalter, to escape conviction it was necessary for him, under 
s. 113 of the Act, to bring before the Court the persons 
actually responsible for the contravention, and for him to 
prove their responsibility. If he could not do that, he must 
be convicted under s. 2. The two other learned Judges agreed, 
and the case was remitted to the justices with the appropriate 
direction. 


“ Chewing-gum ” is an extremely durable and tensile pro- 
duct, particularly under the action of saliva; its mastication 
seems to give the faces of human beings that peculiarly 
bovine expression of impassivity which is stamped upon the 
features of oxen, sheep, goats and other ruminants when they 
are chewing the cud. “ Bubble-gum ” (aliter “ bubbly-gum”) 
brings to the process of slow mastication the additional re- 
finement of enabling the masticator to blow bubbles of and 
with the stuff as he chews. Both substances last almost 
indefinitely, and that in itself may account for their popu- 
larity, since there is not much else that can be bought, these 
days, with a single penny and made to last so long. But the 
universality of the practice among the immature points to 
some more profound attraction; the psychologists would no 
doubt tell us that it is to be sought, deep in the unconscious, 
among infantile recollections of sucking and the pleasure 
derived therefrom. (The popularity of smoking has been 
attributed to the same source.) 


The only mystery is—how came the broken sherd in the 
gum, which is generally a translucent substance and ought 
to have revealed its presence? Was the foreign body 4 
fragment of Ming or T’ang porcelain from the Far East, a 
bit of Meissen from Saxony, or a chip of Worcester or 
Chelsea ware? We are not told. Perhaps some English 
Upton Sinclair will emulate his achievements in The 
Jungle, and give us a study of social conditions in the 
chewing-gum factories, as he did of the stockyards and pack- 
ing-plants of Chicago. 


The little girl who made the discovery must be something 
of a heroine among her fellows, like the child who finds the 
6d. in her Christmas pudding. Perhaps it will be with her as 
it was in the well-known limerick: 


“ An epicure, dining at Crewe, 
Found a rather large mouse in his stew; 
Said the waiter— Don’t shout 
And wave it about, 
Or the rest will be wanting one too!’ 
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PRACTICAL POINTS 






Ali questions for consideration should be addressed to “ The Publishers of the Justice of the Peace and Local Government Review, Little London, 
Chichester, Sussex.’’ The questions of yearly and half-yearly subscribers only are answerable in the Journal. The name and address of the subscriber 
communications 


gust accompany each communication. All 


1,—Bastardy—Children of bigamous marriage—Mother now married— 
Application for affiliation orders—Legitimacy Act, 1959, ss. 2 and 4. 

I refer to P.P. 1 at 123 J.P.N. 564. In that point the opinion was 
that when the Legitimacy Act, 1959, comes into force on 

October 29, a married woman living with her husband can apply for an 
affiliation order in respect of a child born to her as a result of a bigamous 
marriage. The ground for the opinion was that, by virtue of s. 4 
of the 1959 Act, she was a single woman at the date of the birth of the 
child during the currency of the bigamous marriage. It is submitted, 
however, that by s. 2 of the Legitimacy Act, 1959, the child of the 

i us marriage should be treated as legitimate if the mother 
believed her bigamous marriage to be valid at the time of the act of 
intercourse resulting in the child’s birth and consequently proceedings 
for an affiliation order would not be appropriate (cf. Xruhlak v. 
Kruhlak (No. 2) [1958] 2 All E.R. 294). It is suggested that proceedings 
under the Guardianship of Infants Acts should be taken against the 
bigamous “‘ husband ” when the Act of 1959 comes into force, unless 
a at the relevant time of intercourse knew her marriage to be 
invalid. 

FAGUDA. 
Answer. 

We agree with our correspondent that the mother’s remedy now 
that the Act of 1959 is in force would be to apply for orders 
under the Guardianship of Infants Acts. By the definition of a 
void marriage in s. 2 (5) of the 1959 Act, a “void marriage” 
means a marriage, not being voidable only, in respect of which 
the High Court has or had jurisdiction to grant a decree of nullity, 
or would have or would have had such jurisdiction if the parties 
were domiciled in England. It is unusual to petition for a decree in the 
case of a bigamous marriage, since such a marriage is void ab initio, 
but there is no doubt that “* the High Court has jurisdiction to grant a 
decree of nullity ’’ and that therefore the section applies. 


2—Criminal Law—Malicious Damage Act, 1861, s. 25—No evidence 
of injury—Is offence committed? 

I would be grateful for your opinion on a minor point, put simply 
“is any offence committed within the terms of s. 25 of the Act where 
no injury is done? ”’, the facts being a gate removed frora its hinges by 
being lifted off the hinge pintles and thrown down, no damage whatso- 
ever being sustained. 

On first reading of the section, I was inclined to think an offence 
was committed until one reads again the penalty provided, i.e., “‘ punish- 
ment on conviction before a justice for the first offence (forfeiture 
above the amount of the injury done) of not exceeding £5, and for the 
second offence . . .”” 

Does not the penalty provided postulate injury and thereby discloses 
no offence where there is no injury? I find myself somewhat influenced 
by the very nature of the Act, i.e., Malicious Damage Act and the 
mischief at which it is so obviously aimed. FALEN 


Answer. 
We dealt with this identical question at 102 J. P. N. 237. We still 
think that an offence has been committed even though no injury has 
caused to the gate. 


3—Criminal Law—Obstruction of footway—Refusal to move on— 
Powers of police officer. 

In this city we are continually troubled by groups of youths standing 
on the pavements in the evenings, and seriously incommoding other 
pedestrians. When asked to “move on” or disperse by a police 
Officer, some of them will refuse and stand their ground, others will 
Move a few yards and again stand in a group. 

(a) Can those who refuse to move be arrested for obstructing a 
Police officer in the execution of his duty? 

(b) Are all members of these groups liable t> prosecution under s. 72 
of the Highways Act, 1835, for “‘ wilfully obstructing the footway ” 
and if so, would it be necessary to prove that some pedestrian was 
actually obstructed ? 

c) If the groups are amenable to s. 72 and refuse to give their 
correct names and addresses when requested, may they be arrested 
under the authority of s. 79 of the Act? 

HUurRIN. 
‘ Answer. 

(a) Yes. It is generally assumed that part of the duties of a police 

lawful to keep the streets clear for persons who wish to use them 





Stables: St. Albans Road, 


must be typewritten or written on one side of the paper only, and should be in duplicate. 


(b) Yes to both parts. The evidence usually adduced by a police 
officer in such cases is that pedestrians were forced to walk in the 
roadway in order to pass. 

(c) Yes. 


4.—Contract—Ownership of surplus materials. 

My council entered into a contract for the supply and fixing complete 
of 200 grates and copper boilers in 200 council houses. The contract 
was in the nature of repairing work to pre-war houses. A term of the 
contract stated that the grates removed, together with the wooden 
surround, had to be carted by the contractor to the council’s yard for 
storage. There was the usual term about leaving completed works in 
each house in a clean and tidy condition, and carting away all bricks, 
plaster, and rubble. The contract did not specifically mention what was 
to happen to the old copper boilers removed with the old grates. I 
understand that the boiler is separate from the grate when the grate is 
removed. The contractor maintains that he is entitled to keep the old 
copper boilers for which there is a substantial scrap value. His view is 
that since the contract is silent on ownership of the boilers, he is entitled 
to them. The clerk of the council has maintained that even though the 
contract says nothing about this item the contractor is not entitled to 
assume that the property in the boiler passes to him and that, although 
it may be conceded that there is no obligation under the contract to 
cart the boilers to the council’s yard, there is no justification for retain- 
ing the boilers in his possession. 

It has not been possible to find any legal authority which assists on 
this point, and the clauses in the R.I.B.A. form of contract deal with 
the ownership of materials brought on to the site by the contractor. 
This is the reverse position. It is contended that the copper boilers 


remain the property of the council at all times. 
PURARD. 








THE ADA COLE MEMORIAL STABLES 


Will you please help us to carry on our much needed work for 

the welfare of horses. We purchase those which by reason of old 

age, infirmity or previous ill-treatment are in need of care and 

attention; we also endeavour to provide suitable homes for those 

horses fit enough to do a little light work, under the supervision 

of the Society, and for all this, funds are urgently needed. 
Donations to the Secretary at office. 


Office: 5, Bloomsbury Square, 
London, W.C.1. 
Tel.: Holborn 5463. 


South Mimms, Herts. 
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Answer. 

We agree that the property in the boilers remains in the council 
since the contract does not provide otherwise. We agree also that the 
council can not require the contractor to carry the boilers to the 
council’s yard, without paying him for doing so. 


5.—Gun Licence Act, 1870—Time limit for proceedings—Transferred 
Excise Duties (Application of Enactments) Order, 1952. 

Section 283 (1) of the Customs and Excise Act, 1952, states that 
proceedings for excise penalties can be commenced at any time within 
three years of the commission of the offence. The schedule to the 
Transferred Excise Duties (Application of Enactments) Order, 1952, 
S.I. 1952, No. 2205, seems to exclude gun and other excise licences 
from the provisions of this sub-section as they were transferred to 
local authorities under s. 6 of the Finance Act, 1908. 

An opinion is requested on the question whether proceedings for an 
excise offence under the Gun Licence Act, 1870 can be commenced at 
any time within three years of the commission of the offence or whether 
the time limit of six months mentioned in s. 104 of the Magistrates’ 


Courts Act, 1952, applies. 
HAMOoRO. 


Answer. 

The 1952 order applies to any excise duty which has been transferred 
under s. 6 of the Finance Act, 1908 or s. 15 of the Finance Act, 1949. 
The schedule to the order excludes the application in relation to such 
transferred duties of s. 283 (1) of the Customs and Excise Act, 1952, 
which lays down a time limit of three years from the date of the 
commission of the offence. The result is, therefore, that an information 
for an offence under s. 7 of the Gun Licence Act, 1870, must be laid 
within six months from the date of the offence. 


6.—Highway— Maintenance of footpath running along farm cart way. 

A parish council is concerned about a footpath for which it is liable. 
As the footpath forms part of a cart road to a farm it appears that 
the parish council in fulfilling their duties should exercise great care 
that expenditure which they incur is limited to that which is necessary 
for the purpose of a footpath, and that the owner of the farm should 
be liable for maintenance of the road for the purpose of the vehicular 
traffic which uses it to his farm. 

DANTON. 


Answer 


We are not asked about the duty of the highway authority in regard 
to footpaths and bridlepaths. Accepting the position that the parish 
council are prepared to use their concurrent power, we agree that they 
should only do such work as is needed to keep up an adequate footpath. 
In practice it is impossible to prevent farm carts from running over a 
footpath which follows the line of a private cart road, since the footpath 
provides a better wheel track than the unmade surface of the field. It 
is accordingly necessary for the parish council (or highway authority as 
the case may be) to come to some arrangement with the landowner or 
farmer, so as to keep the charge upon public funds down to what is 
needed for the exercise of public rights along the path. 


7.—Husband and Wife—Maintenance order in favour of wife—Subse- 
quent application by National Assistance Board for order under 
s. 43 of the National Assistance Act, 1948. 

The National Assistance Board have issued a summons against A 
under s. 43 of the National Assistance Act, 1948, but it has now come 
to light that A’s wife (person assisted) obtained a maintenance order 
for the payment of £1 weekly against him in 1943 in another county, 
and that the order is complied with. The board’s explanation is that 
when their summons was applied for and granted, they had been given 
to understand by A’s wife that the £1 weekly payment was made under 
an agreement. 

It is evident that A’s wife has not been co-operative, in fact she now 
refuses to take steps to apply to the court for an increase in the amount 
of the order. The board realizes that the issue of the summons was 
unfortunate, but in view of the uncompromising attitude of A’s wife, 
they are inquiring whether that summons can proceed, to obtain a 
more reasonable order against A; such an order would therefore 
supersede the existing order. I shall be obliged for your advice:— 

(a) Can the court deal with the board’s summons, although there 
is a maintenance order existing? 

(5) If not, what is the alternative procedure to obtain an increase 
in the weekly sum of £1, having regard to the wife’s refusal to take any 
action? FORESTER. 

Answer. 

(a) We think the board can proceed with its application. This was 
the situation in Birmingham Union v. Timmins (1918) 82 J.P. 279, and, 
as far as we know, that decision has never been overruled (see Jones 
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v. Jones (1959) 123 J.P. 16; [1958] 3 All E.R. 410). Depending on) 
amount which the husband is ordered to pay, he could then app 
have the original order discharged. 

(5) Does not arise. 


8.—Licensing—Registered clubh—Occupying two premises. 

A club which has been registered for many years at address A 
now built itself more commodious premises at address B. The a 
return still gives the address of the club as at A, but the rules re 
the “* club houses ”’ at A and B, and in fact the club is operating at 
addresses. ; 

Your opinion is sought, please, as to whether the return shou 
amended to show both addresses, or an additional registration sh 
be made in respect of address B. 

N. 


Answer. 

In our opinion, s. 143 of the Licensing Act, 1953, is wide enoug! 
permit either one registration for the whole club, or separate registy 
tions in respect of each separate address; but clearly a club may 
operate at address B if the registered particulars refer me 
address A. See our answer to a similar point at 119 J.P.N. 483. 


9.—Magistrates—Practice and procedure—Indictable case 
mitted for trial—Application thereafter to treat witness as 
been conditionally bound over. 

Where the prosecution and defence decide, some time after a ¢ 
has been committed for trial, all witnesses having been bound overg 
attend the court of trial, that a witness’s evidence will not be need 
have the examining justices, or have I as their clerk, power to ser 
notice on the witness that he has been treated as having been bo 
over conditionally ? 

. ' 
Answer. 


_ In our view once the court has committed the accused for trial, th 
is no jurisdiction thereafter to direct that any witness shall 
treated as having been bound over conditionally. 


10.—Real Property—Mistaken parcels—Concurrent leases. 

X leases to Y in May, 1948, five contiguous parcels of land A, 
C, D, and E. It is Y’s intention to use all five parcels for tipp 
purposes. All the land included in the lease is not fenced off at on 
Y merely fencing off the portion being used at present for tipping, f 
rear fence being extended from time to time until ultimately it wo 
have reached the rear boundary of parcel E. q 

It has now come to Y’s notice that X made a mistake when lea: 
it to him in May, 1948, in that X has discovered that parcel E 
already leased to a third party Z in 1942, for a term of years the ex 
of which Y at the present moment does not know. To complic 
matters further X purported to sell the freehold reversion of parcel 
along with other land abutting it but not the subject of this questi¢ 
to Z in 1951. Z is now disputing Y’s right to possession of parcel EB. 

May I have your opinion as to whether the lease of 1948 was 
ab initio as a result of mistake, so far as it related to parcel E or alte 
tively as to whether it operated as a concurrent lease giving Y a le 
on X’s freehold reversion in parcel E. If the latter it seems that ¥ 
should have been made a party to the conveyance to Z in 1951. 
Y’s lease of parcel E was void ab initio has Y any action for damage 
against X on the covenant in the lease for quiet enjoyment? 
covenant is in the usual terms namely that the demised prem 
should be enjoyed without any interruption by the landlord or 
person rightfully claiming under or in trust for him. 

A. Irt 


Answer. 

We do not think the lease of 1948 so far as it related to parcel E 
void ab initio. It appears that the lease to Z was for a shorter term t 
the lease to Y, and accordingly, even if X had realized that parcel 
was comprised in both leases, and knew that Y intended to use all 
parcels sooner or later, the lease of parcel E was capable of 
effect out of the freehold reversion, as a lease with the right to po 
sion on the expiry of Z’s lease. So far the position was, in our opinig 
that Y upon discovering the mistake could have claimed rescission 
far as the contract for letting and the subsequent lease related to p 
E, or he could stand upon the lease and sue X for damages for 
to give him quiet enjoyment of parcel E. ; 

This course is still open to him. As between Y and Z the posit 0 
is that Z has the freehold subject to Y’s lease, which is itself in reve! 
upon Z’s earlier lease. Assuming that all three parties acted in ge 
faith, the case seems eminently one for compromise under which? 
would surrender his lease to Z on terms and X (whose carele: 
seems to have given rise to all the trouble) would compensate 
having to buy out Y. 


0 








